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Background and Purpose of this Document

Chronic Wasting Disease (CWD) is a 100% fatal, transmissible neurodegenerative disease of
deer, elk, moose, reindeer, and other species of the family Cervidae. Since its discovery in
Colorado in 1967, CWD has spread to at least 26 U.S. states, three Canadian provinces, South
Korea, Norway, and Sweden. In areas where CWD has become established, it has emerged as a
major threat, reducing the health of cervid populations and causing or exacerbating long-term
population declines in the affected species.

To assist state fish and wildlife agencies and partners in managing this disease, the Association
of Fish and Wildlife Agencies developed the first-ever set of Best Practices for the Prevention,
Surveillance, and Management of Chronic Wasting Disease in 2017-2018 (AFWA CWD
BMPs, available online at
https://www.fishwildlife.org/application/files/5215/3729/1805/AFWA_CWD BMPS 12 Septe
mber 2018 FINAL.pdf). These BMPs are supported by an 111-page technical document that
provides additional information about each practice as well as citations to the relevant scientific
and technical literature (see:
https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical Report on_C
WD_BMPs FINAL.pdf)

The AFWA CWD BMPs identify a set of activities which are known or likely to increase the risk
of accelerating or exacerbating the spread of CWD within wild and/or captive cervid
populations. In particular, transport of infected live animals and the transport of infected animal
carcasses or parts are both known pathways by which CWD has been spread within and between
cervid populations. Other activities that lead to large or unnatural concentrations of cervids, such
as bating or feeding and the use of scent attractants or lures, can also pose an elevated risk of
CWD transmission.

In September, 2018, the Directors of the Association of Fish and Wildlife Agencies endorsed the
AFWA CWD BMPs and asked the Association’s Fish and Wildlife Health Committee to develop
four new national strategies that would help state fish and wildlife agencies take steps to reduce
the risk of CWD transmission from 1) live animal transport, 2) carcass transport, 3) feeding and
baiting, and 4) the use of urine-based scent attractants.

The committee’s first step in considering these four topics was to identify mechanisms already in
place within state governments that can be utilized or adopted by managers in order to
implement strategic practices that will reduce the risk of CWD transmission. As discussed
briefly in the AFWA CWD BMP Technical Report, the individual states have already
implemented recommendations similar to or identical to those contained in the AFWA CWD
BMPs using a variety of available mechanisms, ranging from legislation and regulation in certain
states, to voluntary education and outreach measures that engage various user communities.
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It is important to note that the available strategies and approaches for implementing particular
best practices are generally contingent on the particular political and legislative context of an
individual state. We recognize and explicitly state in the AFWA CWD BMP document and
Technical Report that the AFWA Best Practices are most definitely not intended to serve as “one
size fits all,” and that different practices may be appropriate in different states. In many cases
(including that of carcass transport), multiple practices were explicitly identified in the AFWA
CWD BMP Technical Report, all of which will provide managers with some level of risk
reduction, and some of which may be more appropriate or feasible to implement under particular
management and regulatory contexts.

At the request of the AFWA Fish and Wildlife Health Committee, AFWA’s staff attorney
conducted an initial review of the existing state laws and regulations regarding carcass transport,
live animal transport, feeding and baiting, and urine. From this review, it was readily apparent
that the most extensive and consistent body of work undertaken to date by the states was in the
area of regulation of carcass transport, with 42 states already having implemented some sort of
carcass transport regulations. With this extensive body of existing work to draw from, the
committee decided to focus its initial efforts on the development of a national strategy for
reducing risk of CWD transmission from carcass transport, building on the solid foundation of
laws and regulations already developed by state governments, with the goal of presenting a set of
tools and approaches that would assist states in implementing the AFWA CWD BMPs related to
carcass transport.



Elements of the Strategy

This strategy includes three key components:

1) A statement of the current best practices for reducing risk of CWD transmission from
carcass transport, based on best-available current peer-reviewed science and derived directly
from the most recent edition of the AFWA Best Management Practices for the Prevention,
Surveillance, and Management of Chronic Wasting Disease and accompanying Technical
Report, as published on the AFWA website;

2) An analysis of current state legislation and regulations regarding CWD carcass
transport, with discussion of differences among states and opportunities to improve or enhance
existing state regulations in light of the recommendations contained in the AFWA best practices;

3) Sample or model language for state regulations on carcass transport, for consideration
and review by the individual states in order to help to improve alignment of existing regulations
with the current best practices for reducing risk of CWD transmission from carcass transport.

Implementation of the strategic direction outlined in this document is entirely at the discretion of
individual states. This document is not intended to replace or supplant any existing law,
regulation, or other management directive of any individual state or group of states.



Background Information on Chronic Wasting Disease

What is CWD?

Chronic wasting disease (CWD) is a transmissible spongiform encephalopathy that infects North
American deer, elk, moose, and related species (Williams and Miller 2002). This type of
pathogen has been documented in mammalian species, including cattle, sheep, humans, and
members of the deer family (Cervidae or cervids). The consensus that has emerged from long-
term research dedicated to understanding TSEs indicates that prions are the causative agents of
all TSEs, including CWD. These prions are misfolded proteins that accumulate in the brainstem
and lymphatic tissue of infected animals and results in neurodegeneration and death. Despite
extensive development efforts, there are no vaccines or treatments, and no practical live animal
or food safety tests for CWD (Gillin and Mawdsley 2018).

Why does CWD matter?

The continued spread of CWD is posing serious threats to wildlife populations and the funds
available to manage and conserve wildlife. In states where CWD is established, it has emerged as
a major threat, reducing the health of cervid populations and causing long-term population
declines (Edmunds et al. 2016; De Vivo et al. 2017). Since its discovery in Colorado in 1967,
CWD has spread to at least 26 U.S. states, three Canadian provinces, South Korea, Norway, and
Sweden (Gillin and Mawdsley 2018). The introduction of CWD into novel free-ranging deer
herds has threatened the sustainability of our wildlife resources and conservation programs and
created concerns over the potential implications to human health.

Impacts of CWD:

Wildlife Resource and Hunting

e Chronic wasting disease slowly invades a population and reduces its resiliency. Herds
heavily infected with CWD are unable to sustain the combination of disease mortality
and hunter harvest (Williams and Miller 2002; Edmunds et al. 2016; De Vivo et al.
2017).

e In states where CWD is established, cervid herds have shown declines of up to 10% a
year (Edmunds et al. 2016; De Vivo et al. 2017).

e Once it is widely established, all efforts to eradicate CWD from free-ranging herds have
been unsuccessful (Williams and Miller 2002).

e (CWD threatens a vibrant hunting community in the United States which provides
essential protein resources to many local communities; it is estimated that the nation’s
10.9 million white-tailed deer hunters annually harvest 350 million pounds of meat,
equating to 1.4 billion meals (Bishop 2010; Southwick Associates 2012).



e CWD also threatens local economies; deer hunting alone contributes an estimated $40
billion to the U. S. economy (Southwick Associates 2012).

Conservation Programs

e In the short term, CWD is causing reallocation of precious financial and staff-time
resources and can be widely disruptive to existing programs (Bishop 2010).

e In the longer term, diseases such as CWD pose a threat to the financial cornerstone of
fisheries and wildlife programs because sales of deer hunting licenses represent more
than 50% of annual revenue (Bishop 2010; Southwick Associates 2012).

Human Health

e There is no evidence to support transmission of CWD from wildlife to humans. However,
bovine spongiform encephalopathy, a disease with similar pathogenesis as CWD has
resulted in at least 224 people becoming infected with a deadly variant of Creutzfeldt-
Jakob disease (Ghani et al. 2000).

e Declining hunting participation has already been documented in states such as Wisconsin
because of perceived risk to human health (Bishop 2010).

e The Center for Disease Control and the World Health Organization has recommended
against consuming meat from animals infected with CWD (see:
https://www.cdc.gov/prions/cwd/index.html).
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A Review of Best Management Practices to Reduce or Minimize the
Risk of Chronic Wasting Disease Transmission from Carcass Transport

The following information is reprinted verbatim from the Technical Report on the AFWA CWD
BMPs, which is available for download at
hitps://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical _Report on_CW
D _BMPs_FINAL.pdf

Movement of Hunter-Harvested Cervid Carcasses and Tissues

Best Management Practice for reducing the risk of CWD transmission and establishment
of CWD via movement of hunter-harvested cervid carcasses and tissues:

* Prohibit the importation of intact cervid carcasses (e.g. carcasses with spinal column
and brain tissue) from all states and provinces. This restriction would allow cut/wrapped
meat, deboned meat, cleaned skulls or skull cap with no brain material, shed antlers, hides,
canine teeth, and finished taxidermy mounts to be imported from a hunter-harvested cervid.
Restricting the interstate/province movement of all potentially infective neural tissue from
CWD infected states and provinces, and states and provinces with unknown or no known
detection of CWD, will greatly reduce the risk of moving CWD between states and
provinces. An interstate/province import ban on high risk carcass parts originating from
captive or shooter facilities from all states and provinces regardless of CWD status would
reduce risk of importing CWD contaminated tissues into a state/province. Agencies would
need to provide a program for hunters to report that their meat is from a CWD positive
animal and provide directions or a means for destroying the meat or other materials from
that animal.

The following list describes several additional and alternative scientifically grounded
management practices for reducing or eliminating risk of disease transmission. Implementation
of any of these practices will depend on a range of factors in each state, including acceptability
of the proposed practice to hunters, decision-makers and the general public.

* Allow importation of quartered carcasses with no central nervous system tissue (spinal
column or brain tissue), in addition to the permitted items above. This restriction would
provide additional flexibility for hunters but would increase risk of importation of CWD
from carcass part disposal issues associated with waste bone from quartered animal parts.

* Prohibit the intrastate/intraprovincial movement of intact cervid carcasses from
CWD- infected areas. This restriction would allow only cut/wrapped meat, deboned meat,
cleaned skulls or skull cap, shed antlers, hides, canine teeth, and finished taxidermy mounts
to be moved outside known CWD-infected areas. Restricting the intrastate/intraprovincial
movement of potentially infective neural tissue from a CWD area to a new CWD-free
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environment, will limit short and cumulatively more significant movements of the prion
across the landscape. Agencies would need to provide a program for hunters to report when
their meat is from a CWD positive animal and provide directions for destroying the meat or
other materials from that animal.

Implement an import ban on all parts, including meat and antlers, from CWD-
positive states/provinces/territories. This alternative will restrict movement of all carcass
parts and reduce the risk of moving prions from known CWD positive areas to uninfected
environments. An interstate/province/territory import ban on carcasses including high risk
carcass parts originating from captive or shooter facilities from CWD positive states and
provinces would reduce risk of importing CWD contaminated tissues into a
state/province/territory.

Prohibit importation of intact cervid carcasses from the states and provinces where
CWD has been detected in captive or free-ranging cervid populations. This restriction
would allow cut/wrapped meat, deboned meat, cleaned skulls or skull cap, shed antlers,
hides, canine teeth, and finished taxidermy mounts to be imported from a hunter-harvested
cervid from a CWD positive state. However, with this practice, challenges exist for
agencies because of the dynamic nature of CWD discoveries (both wild and domestic)
involving the potential undetected movement of CWD to new areas and the non-uniform
sampling effort by which states and provinces conduct surveillance. Many states currently
employ this practice however, it does present more risk than a more comprehensive
prohibition, leaving states with decisions on how much risk they are willing to accept.
Agencies would need to provide a program for hunters to report that their meat is from a
CWD positive animal and provide directions or a means for destroying the meat or other
materials from that animal.

States, provinces, and territories without documented cases of CWD could implement
a blanket import ban on harvested cervids inclusive of meat and antlers, from all
areas, regardless of CWD status. This alternative would provide the greatest reduction in
the risk of importation of CWD. However, its implementation has the greatest economic
and political impacts to states/provinces impact to states/provinces, along with reduced
hunter opportunity by restricting or eliminating non-resident hunting. While this is an
option, it would likely is considered be viewed as the least acceptable alternative, given the
consequences. A blanket import ban would simplify import regulation of carcasses for
agencies and enforcement purposes. However, the regulation will be unpopular with the
state’s hunting public who enjoy hunting in other states and particularly those hunters who
hunt as nonresidents in non- CWD areas. In addition, such restrictions would significantly
impact states, provinces, and territories economically, due to direct economic losses from a
decrease in non-resident license sales and indirect expenditures (e.g., hotels, fuel, and
groceries). An interstate/interprovincial carcass import ban on carcasses originating from



captive or shooter facilities would also reduce risk for importing CWD contaminated tissues
from these sources.

In addition, states and provinces should consider adopting the following regulations and
policies:

Provide educational material (online videos) for hunters on how to field-dress and debone
carcasses and prepare skull caps or taxidermy mounts to ensure they are in compliance with
CWD regulations.

Require all meat be processed in the state where the animal was harvested, especially when
hunting in CWD-enzootic states. Regulations may be required to ensure that local butchers
do not process animals from out-of-state.

Ensure consistent enforcement of regulations with carcass seizures and penalties for
violations.

Provide information about CWD-positive counties, state, provinces, and countries on
wildlife agency websites that are updated regularly.

Provide web resources showing how and where a hunter can have their animal tested.

Provide a web resource that has a better user interface to display such as, Cervid carcass
regulations by state - Michigan DNR where hunters can search by their destination

state/province and their residence state /province to ensure they are in compliance.

o All states, provinces, and territories should provide a notification protocol for CWD-
positive animals harvested by a non-resident hunter. This would include direct
notification to the state/provincial agency of a nonresident hunter and the hunter. This
procedure allows for contact between the home state/provincial agency and the hunter
to determine 1) if the carcass was legally imported and 2) if the carcass, parts, or game
meat can be recovered for proper disposal by incineration or digestion.

States and provinces positive for CWD should notify all non-resident hunters at time of
license purchase or thereafter, that they likely are prohibited from importing carcass parts or
entire carcasses to their home states and provinces. In some jurisdictions this may not be
feasible.

Additional Considerations

States and provinces that may restrict importation of carcasses or parts should consider
allowing through passage of appropriately cut/wrapped meat, quarters with no part of the
brain or spinal column attached, deboned meat, cleaned skulls or skull cap from CWD
positive states/provinces.
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» State /province/territory could consider allowing importation of whole cervid carcasses,
provided the carcass is accompanied by a ‘not detected” CWD test. This may be difficult to
implement, due to the turn-around time required for CWD testing.

» Current regulations by state, Cervid carcass regulations by state - Michigan DNR

Supporting Strategies and Evidence

States, provinces, and territories should develop carcass transportation recommendations and
regulations that are uniform and consistent in order to, 1) stop movement of prions across the
landscape, 2) simplify carcass importation laws to reduce confusion to hunters, and 3) minimize
inconsistencies with regulations from other states and provinces. CWD has been found at varied,
albeit reduced levels in meat and other tissues (Angers et al. 2006, Kramm et al. 2017).

Movement of infected cervid carcasses is one of the known risks for introducing CWD prions to
new areas. Individual state/provincial/territorial wildlife agencies retain authority for regulation
of carcass movement from hunter-harvested North American wild cervids, both intra- and
interstate or province. However, regulations vary across states, provinces, and territories, ranging
from complete import bans on whole carcasses from any state or province to a ban on
importation from known CWD-affected areas (either entire states or identified zones/areas within
states and provinces), while others lack any carcass movement restrictions. Several
states/provinces restrict the importation of high risk parts such as brain material and spinal
columns.

Management strategies and management units/areas of wild cervids varies among states and
provinces. Depending on the size of the state, hunting population, harvest numbers, distribution
of animals challenges the ability of state/provincial/territorial wildlife agencies to
comprehensively test wild cervids for CWD and is often dependent on such factors as current
CWD status, agency staffing, budgets, and political influences. Without detailed and current
information provided by agency websites, it may be difficult for a nonresident hunter to
determine if he/she is in a CWD-affected zone and the import restrictions that apply from their
home state/province/territory. The information required for a hunter to remain compliant with
CWD regulations, coupled with the increased geographic distribution and prevalence of CWD
across North America, requires a more consistent and precautionary approach to cervid carcass
movements.

Literature Cited and References

Angers, R. C., S. R. Browning, T. S. Seward, C. J. Sigurdson, M. W. Miller, E. A. Hoover, and
G. C. Telling. 2006. Prions in skeletal muscles of deer with chronic wasting disease. Science,
311(5764), 1117-1117.

11


http://www.michigan.gov/documents/emergingdiseases/CWDRegstableState-Province_402847_7.pdf

Kramm, C., S. Pritzkow, A. Lyon, T. Nichols, R, Morales, and C. Soto. 2017. Detection of
prions in blood of cervids at the asymptomatic stage of chronic wasting disease. Science Reports,
7(1), 1-8.

12



Legislation and Regulation

Introduction

The continued spread of Chronic wasting disease (CWD) is one of the most challenging
problems facing managers of deer, elk, and other cervids today. Regulating the transport of
cervid carcasses as well as specified parts across jurisdictional lines—states, counties, intrastate
management areas—is one of the primary means available to reduce CWD spread and
subsequent transmission, but existing authorities to regulate such transport vary widely across
regions and within states themselves. Litigation in several states continues to raise questions
about the jurisdictional authority of state fish and wildlife agencies (SFWAs) to make and
enforce such regulations, especially where they affect the nexus of farmed cervids, harvest, and
interstate transport.

There are a number of questions to examine in the course of drafting legislation or regulation to
regulate transportation and importation, many of which revolve around the project of reclaiming
or justifying SFWA authority to regulate live cervids where such authority has eroded.!

The socio-legal history of public reaction to these precautionary measures is important to
understanding how they have differentiated over time, what sorts of technological and data
resources that state agencies and academic institutions may bring to bear, and why we have seen
many legislative transfers of jurisdiction over captive cervids to agricultural agencies. These are
all important factors that determine SFWAs’ ability mitigate the spread of CWD between and
among wild and captive herds.

While there is a fair amount of human dimensions research on hunters’ perceived risk from
CWD and trust in SFWAs to regulate the disease, there is less research on the comparative trust
between SFWAs and agricultural agencies, or how hunters assess personal risk versus ecological
risk, or the general effects of advocacy by members of the captive cervid industry on the
trajectory of regulation in a given state or region. A greater understanding of these dynamics can
serve to inform the legislative and/or regulatory process, particularly for more restrictive efforts.

Important state and federal case law

a. Federal case law

1 See, e.g., N.C. 5.513 (2015) (transferring North Carolina’s captive cervid program from the state’s Wildlife
Resources Commission to its Department of Agriculture and Consumer Services); W.V. S. 237 (2015) (transferring
West Virginia’s captive cervid program from the Division of Natural Resources to the Department of Agriculture).
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State bans and restrictions on the transportation and importation of cervid parts and carcasses
emerge against a backdrop of constitutional limiting principles such as the dormant Commerce
Clause, which prohibits state legislation that burdens interstate or foreign commerce.? The U.S.
Court of Appeals for the Ninth Circuit, for example, has held that state regulations banning the
importation of certain wildlife species are not per se discriminatory and may therefore pass
constitutional muster, as long as such provisions advance a vital state interest that clearly
outweighs their impacts on interstate and foreign commerce.’

Federal courts disfavor a lack of uniformity, or specific impacts on travel and shipping, and
impacts that disproportionately affect out-of-state interests. It is these types of impact that led the
Tenth Circuit to hold on one occasion that a state ban on private importation, possession, and
management of big game did not regulate in an even-handed manner, and that the state did not
demonstrate that the ban was necessary to protect a local interest such as mitigating transmission
of diseases between wildlife and domesticated animals.*

While there has not been significant dormant Commerce Clause litigation against state
restrictions on importation of cervid parts and carcasses, the relevant constitutional principles
should be kept in mind throughout the development of legislative or regulatory language. In
every instance, a thorough record should be assembled detailing the interest to be protected,
including for outright bans, and import permit / veterinary inspection requirements, and
exceptions for deboned meat, cleaned skull plates, etc.

b. State constitutional and statutory case law

A number of recent cases have sought to ground SFWA regulation of captive cervids, and CWD
management, in constitutional authority as well as statute.

2 The judicially generated Dormant Commerce Clause is explained succinctly in Hughes v. Oklahoma, 441 U.S. 322,
325-26 (1979), in which the U.S. Supreme Court overturned an Oklahoma statute limiting the quantity of minnows
that could be transported for sale out-of-state but not limiting what could be traded in-state:

The few simple words of the Commerce Clause - "The Congress shall have Power...To regulate
Commerce...among the several States..." - reflected a central concern of the Framers that was an
immediate reason for calling the Constitutional Convention: the conviction that in order to succeed, the
new Union would have to avoid the tendencies toward economic Balkanization that had plagued relations
among the Colonies and later among the States under the Articles of Confederation. [441 U.S. 322, 326]
See H. P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 533 -534 (1949). The Commerce Clause has
accordingly been interpreted by this Court not only as an authorization for congressional action, but also,
even in the absence of a conflicting federal statute, as a restriction on permissible state regulation.

3 Pacific Northwest Venison Producers v. Smitch, 20 F.3d 1008 (9th Cir. 1994).
4 Dorrance v. McCarthy, 957 F.2d 761 (10th Cir. 1992).
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In Missouri Department of Conservation v. Hill, Missouri’s highest court held in 2018 that
“game” and “wildlife” have unambiguous meanings under the state’s constitution, therefore the
Missouri Conservation Commission, through the Department of Conservation, possesses the
authority to regulate captive cervids as game / wildlife.’ The same year, a lower court in Texas
held that Texas Parks & Wildlife Department has the power to “take...and manage any of the
wildlife...in this state for investigation, distribution, education, disease diagnosis or prevention,
or scientific purposes”—including deer bred under license in which a breeder only has a
possessory interest.® (This case is undergoing a pending appeal.)

Social and coordinative factors influencing legislative and regulatory change

Efforts to enact legislative restrictions on transportation, especially of carcasses and parts, and to
obtain broad acceptance of such restrictions, rely on a number of non-legal factors including
hunters’ trust in SFWAs, wildlife user values, pressures from litigation, agency culture and
relations with users and cervid farmers, and of course the tangible economic impacts of such
regulations.

There is generally no central authority to retain cervid import/export data, so labelling of parts
and carcasses is of limited use for tracking transportation across state lines. Further limiting
factors that SFWA personnel should seek to identify before pursuing additional legislative or
regulatory authority to regulate carcass and/or part transport should include:

e Local hunters’ trust in SFWAs and agricultural agencies to manage CWD.
e Comparison of local or state regulations among neighboring jurisdictions.

e Local hunters’ perception of risks to cervids, humans, and the broader environment
associated with CWD.

e Possibility of new rules changing hunter behavior and inducing them to hunt in other
areas within a state, or out-of-state, or cease hunting.

e Possibilities of adverse litigation or concurrent counter-legislation.

e The relative influence of stakeholder groups such as hunters, livestock operators, cervid
farmers, and landowners.

Reinforcing and filling gaps in existing frameworks

5 No. SC96739 (Mo. Sup. Ct. 2018). See also U.S. v. Wainwright, 89 F. Supp. 3d 950 (S.D. Ohio 2015) (holding that,
under the Lacey Act, captive deer are wildlife regardless of their captive origins because they are members of a
wild species; “wild animals” includes “wild quadrupeds”, which includes “game” and therefore “white-tailed
deer”).

6 Peterson v. Texas Parks & Wildlife, 03-17-00703-CV (Tex. Ct. App., 3d Dist.) (pending).
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Federal regulations apply to the interstate movement of farmed or captive cervids, at 9 CFR parts
55 and 81. The CWD herd certification program (HCP) standards issued by USDA-APHIS
implement Part 55 in detail, and rely on state agencies’ authorities (whether SFWA or
agricultural/animal health) including restrictions on intrastate movement of CWD-positive
cervids, requirements to report suspected CWD-positive cervids, implementation of quarantines
and other movement restrictions on such cervids and herds, and tracking of owner information,
herd program status, individual animal information.” As of September 2018, 28 states carry out
USDA-approved HCPs.?

State and local laws and regulations of farmed or captive cervids that are more restrictive than
the federal regulations are not preempted, 9 CFR § 81.6, with the exception that interstate
movement of such cervids through more restrictive states to other destinations must be allowed
where the cervid is USDA herd-certified, sufficiently identified, and permitted in its destination.
§ 8L1.5.

Herd certification requirements include:

e Animal identification before 12 months of age.

e Perimeter fencing “adequate to prevent ingress or egress” of cervids.

e Immediate reporting of all farmed or captive cervid deaths over 12 months of age, as well
as escapes/disappearances of any animals, or entry of wild animals.

e Availability of carcasses for tissue sampling and testing.

e Annual updating of herd inventory records.

e Buffer zones of at least 30 feet between fencing surrounding any two herds maintained by
one owner, and recording of any movement between the two herds.’

For interstate movement of live farmed and wild-caught cervids alike, USDA HCP conditions
implementing 9 CFR §§ 81.2-81.3 include:

e C(Certified status in a federally enrolled and State-approved HCP.
e Sufficient identification and a certificate of veterinary inspection.
e For wild-caught cervids, purpose of establishing or augmenting free-ranging herds. '°

7U.S. Dep’t of Agric., Animal & Plant Health Inspection Serv., Chronic Wasting Disease Program Standards at 13-14
(May 2019), available at https://www.aphis.usda.gov/animal health/animal diseases/cwd/downloads/cwd-
program-standards.pdf [hereinafter CWD Program Standards].

8 U.S. Dep’t of Agric., Animal & Plant Health Inspection Serv., Listing of Approved State CWD Herd Certification
Programs (HCPs) — September 2018, available at

https://www.aphis.usda.gov/animal_health/animal diseases/cwd/downloads/approved-state-list.pdf.

9 CWD Program Standards at 16-17.

10 d. at 38-39.
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Transport of carcasses and parts is not covered under the USDA HCP.!! But these requirements
should be seen as reinforcing state SFWA efforts to protect the disease-free status of their wild
herds, but lack of uniformity in carcass / part transportation regulations may reduce their
effectiveness.

114, at 39.

17



Model language for transportation of carcasses and parts

As of this writing, bans on the importation of live cervids are in place in 22 states; an import
permit is required for live cervids in 28 states, while a certificate of veterinary inspection is
required in 26 states, and 15 states require live cervids to originate outside CWD-endemic areas.
Half of states require some form of USDA or state herd certification.!?> An individual state’s
restrictions on the movement of live cervids may affect both the health of wild herds in
neighboring states and may also, depending on their strength and the rigor of enforcement,
necessitate stricter carcass/part transport regulations. One typical example:

All live cervids entering [STATE] shall be accompanied by all of the following:

1. An interstate certificate of veterinary inspection (“ICVI”) issued within 30 days prior to
arrival, bearing the following statement:

All cervidae on this certificate originate from a Chronic Wasting Disease
(CWD) monitored or certified herd in which these animals have been kept for at
least one year or were natural additions. There has been no diagnosis, signs, or

epidemiological evidence of CWD in this herd or any herd contributing to this
herd for the previous five years.

2. For all farmed cervids:
a. An individual animal identification as noted on the ICVI.
b. A valid transportation permit issued by [AGENCY].

See 2 N.C. Admin. Code § 52B .0213.

Restrictions on the import of carcasses and parts from CWD-endemic areas are in place in 42
states, most of which carve out exceptions for some combination of deboned meat, cleaned skull
plates, raw capes/hides, upper canines, and finished taxidermy. A small handful of states (4)
make exceptions for expedited processing, while another few states have implemented additional
restrictions applying to CWD-adjacent jurisdictions, captive herds, or specific states. About eight
states have no ban on import of parts and carcasses. '

AFWA’s best management practices (BMPs) recommend (1) prohibiting the importation of
intact cervid carcasses (including spinal column and brain tissue), while allowing for importation
of cut/wrapped meat, deboned meat, cleaned skulls or skull caps with no brain material, shed
antlers, hides, canine teeth, and finished taxidermy mounts; (2) prohibiting the movement of
high-risk carcass parts originating from captive facilities from all states and provinces regardless

12 Analysis on file with authors.
13 Analysis on file with authors.
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of CWD status; and (3) providing a program for hunters to report CWD-positive meat and means
to destroy such material. !*

Generally, states that have adopted carcass transportation regulations do not allow the
importation of any brain or spinal column tissue and allow transport of only the following:

e Meat that is cut and wrapped (either commercially or privately).

e Quarters or other portions of meat with no part of the spinal column or head attached.
e Meat that has been boned out.

e Hides with no heads attached.

e (lean (no meat or tissue attached) skull plates with antlers attached.

o Antlers with no meat or tissue attached.

e Upper canine teeth, also known as “buglers,
o Finished taxidermy.'

99 ¢¢

whistlers,” or “ivories.”

States may choose to allow importation of quartered carcasses with prohibitions on specific
categories of tissue, particularly central nervous or skeletal tissue. '°

It shall be unlawful to import, transport, or possess a cervid carcass or part(s) originating from
outside of [STATE] except:

Meat that has been boned out such that no pieces or fragments of bone remain.

Caped hides with no part of the skull or spinal column attached.

Antlers, antlers attached to cleaned skull plates, or skulls with no meat or brain tissue.
Cleaned lower jawbone(s) with teeth or cleaned teeth.

Finished taxidermy products and tanned hides.

See 15A N.C. Admin. Code § 10B .0124 (also including labelling requirements).

States may also prohibit the intrastate movement of intact carcasses and/or parts from CWD-
endemic areas.!”:

14 Assoc. of Fish & Wildlife Agencies, AFWA Technical Report on Best Management Practices for Prevention,
Surveillance, and Management of Chronic Wasting Disease 20, Sept. 12, 2018, available at
https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA Technical Report on CWD BMPs _FINAL.p
df [hereinafter AFWA BMPs].

15 CWD Alliance website, available at http://cwd-info.org/carcass-transportation-regulations-in-the-united-states-
and-canada/.

16 AFWA BMPs at 20.

17 AFWA BMPs at 20.
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No person shall transport any carcass or part of a carcass of any cervid out of any area designated
by [AGENCY] as a disease containment area, except that the carcass parts enumerated in [| may
be transported, and carcasses or parts may be transported directly to locations designated by
[AGENCY], provided that such carcasses or parts are transported without unnecessary delay and

secured within a vehicle or vehicles during transit. Provisions of this section shall not apply to
employees of [AGENCY] or another government agency working in an official disease
investigation capacity.

See 4 Va. Admin. Code § 15-90-293(D).

States may prohibit importation of intact carcasses from CWD-endemic states and provinces
with respect to captive and/or free-ranging populations. '

No person shall import into [STATE] or possess in [STATE] the carcasses of wild, captive, or
captive-bred animals of the Genus Cervus or the Genus Odocoileus or the Genus Alces obtained
from or taken outside [STATE], except that:

1. Carcasses of wild animals of the above-named genera taken in the following states and

provinces may be imported and possessed provided that all such carcasses are marked as
described in [SECTION]:

a. [EXEMPT STATE(S)].

See 6 CRR N.Y. § 189.3(e).

A blanket ban on all harvested cervids from all areas regardless of CWD status is also possible. '’

No person shall import into [STATE] or possess in [STATE] the carcasses of wild, captive, or
captive-bred animals of the Genus Cervus or the Genus Odocoileus or the Genus Alces obtained
from or taken outside [STATE].

See 6 CRR N.Y. § 189.3(e).

Directors of SFWAs, where they possess such authority, may also issue executive orders to
establish CWD high-risk areas and restrict movements of particular herds, units, or animals.

18 AFWA BMPs at 21.
13 AFWA BMPs at 21.
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High risk area or county—An area or county that is epidemiologically judged to have a high
probability for species susceptible for having, developing, or being exposed to chronic wasting
disease (CWD).

Hold order—A document restricting movement of a herd, unit, or individual animal pending the
determination of its disease status.

The [DIRECTOR] may issue an order to declare a CWD high risk area or county based on sound
epidemiological principles for disease detection, control, and eradication. The criteria used for

designating a high risk area or county may include the presence of disease, multiple positive
animals in the area, and common animal use practices that could lead to disease exposure.

Such an order shall state the epidemiological criteria for which the order is being issued, a
description of the area or county determined to be high risk, a statement that movement of CWD-
susceptible species is prohibited if [DIRECTOR] determines that such a prohibition is warranted,
and any exceptions, terms, conditions, or provisions prescribed under [GOVERNING STATUTE].

See 4 Tex. Admin. Code § 40.7.

See also:

The [DIRECTOR / OTHER RANKING OFFICIAL] may issue orders prohibiting the importation
of certain [farmed] cervids or issue moratoriums pending the investigation of any threat of disease
that, based on his or her expertise and experience, poses a risk of spreading disease that will

damage or harm the [STATE] farmed cervid industry or [STATE’S] wild herds, including the
control or spread of CWD.

See 2 N.C. Admin. Code § 52B .0213.
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Next Steps

Chronic Wasting Disease represents one of the most significant challenges to wildlife
conservation and management in our time. We therefore encourage state, provincial, territorial,
and federal government agencies to adopt and implement policies that will help to reduce the risk
of CWD transmission, such as those outlined in the AFWA CWD BMPs and the accompanying
Technical Report.

Towards that end, we encourage state agency biologists, veterinarians, and leadership to:

e (Carefully review the material and information that has been presented in this
strategy document; and

e Compare the best practices outlined here and in the AFWA CWD BMP Technical
Report with the existing laws, regulations, and practices that currently govern
carcass transport within their state; and

e Collaborate with the biologists, veterinarians, and leadership of adjoining or
neighboring states and Canadian provinces to work together to jointly review and
examine carcass transport regulations and laws on either side of political
boundaries; and

e Work collaboratively across political boundaries in order to make any adjustments
to laws and regulations that are deemed necessary in order to reduce the risk of
CWD transmission between states, provinces, and territories.

We also encourage the regional associations of state, provincial, territorial, and federal fish and
wildlife agencies to initiate and conduct their own regional reviews of carcass transport
legislation and regulations, with the goal of assisting the individual states towards achieving
consistency and comparability in carcass transport management activities and approaches at
broader regional scales.

22



National Strategy to Reduce Risk of Chronic
Wasting Disease Transmission from
Movement of Live Cervids

A Report from the Association of Fish and Wildlife Agencies,
Washington, D.C., USA



Background and Purpose of this Document

Chronic Wasting Disease (CWD) is a 100% fatal, transmissible neurodegenerative disease of
deer, elk, moose, reindeer, and other species of the family Cervidae. Since its discovery in
Colorado in 1967, CWD has spread to at least 26 U.S. states, three Canadian provinces, South
Korea, Norway, and Sweden. In areas where CWD has become established, it has emerged as a
major threat, reducing the health of cervid populations and causing or exacerbating long-term
population declines in the affected species.

To assist state fish and wildlife agencies and partners in managing this disease, the Association
of Fish and Wildlife Agencies developed the first-ever set of Best Practices for the Prevention,
Surveillance, and Management of Chronic Wasting Disease in 2017-2018 (AFWA CWD
BMPs, available online at
https://www.fishwildlife.org/application/files/5215/3729/1805/AFWA_CWD BMPS 12 Septe
mber 2018 FINAL.pdf). These BMPs are supported by an 111-page technical document that
provides additional information about each practice as well as citations to the relevant scientific
and technical literature (see:
https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical Report on_C
WD_BMPs_FINAL.pdf)

The AFWA CWD BMPs identify a set of activities which are known or likely to increase the risk
of accelerating or exacerbating the spread of CWD within wild and/or captive cervid
populations. In particular, both the transport of infected live animals and the transport of
infected animal carcasses or parts are both known pathways by which CWD has been spread
within and between cervid populations. Other activities that lead to large or unnatural
concentrations of cervids, such as bating or feeding and the use of scent attractants or lures, can
also pose an elevated risk of CWD transmission.

In September, 2018, the Directors of the Association of Fish and Wildlife Agencies endorsed the
AFWA CWD BMPs and asked the Association’s Fish and Wildlife Health Committee to develop
four new national strategies that would help state fish and wildlife agencies take steps to reduce
the risk of CWD transmission from 1) live animal transport, 2) carcass transport, 3) feeding and
baiting, and 4) the use of urine-based scent attractants.

The committee’s first step in considering these four topics was to identify mechanisms already in
place within state governments that can be utilized or adopted by managers in order to
implement strategic practices that will reduce the risk of CWD transmission. As discussed
briefly in the AFWA CWD BMP Technical Report, the individual states have already
implemented recommendations similar to or identical to those contained in the AFWA CWD
BMPs using a variety of available mechanisms, ranging from legislation and regulation in certain
states, to voluntary education and outreach measures that engage various user communities.
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It is important to note that the available strategies and approaches for implementing particular
best practices are generally contingent on the particular political and legislative context of an
individual state. We recognize and explicitly state in the AFWA CWD BMP document and
Technical Report that the AFWA Best Practices are most definitely not intended to serve as “one
size fits all,” and that different practices may be appropriate in different states. In many cases,
multiple practices were explicitly identified in the AFWA CWD BMP Technical Report, all of
which will provide managers with some level of risk reduction, and some of which may be more
appropriate or feasible to implement under particular management and regulatory contexts.



Elements of the Strategy

This strategy includes three key components:

1) A statement of the current best practices for reducing risk of CWD transmission from
live transport, based on best-available current peer-reviewed science and derived directly from
the most recent edition of the AFWA Best Management Practices for the Prevention,
Surveillance, and Management of Chronic Wasting Disease and accompanying Technical
Report, as published on the AFWA website;

2) An analysis of current state legislation and regulations regarding live cervid transport,
with discussion of differences among states and opportunities to improve or enhance existing
state regulations in light of the recommendations contained in the AFWA best practices;

3) Sample or model language for state regulations on live cervid transport, for consideration
and review by the individual states in order to help to improve alignment of existing regulations
with the current best practices for reducing risk of CWD transmission from live cervid transport.

Implementation of the strategic direction outlined in this document is entirely at the discretion of
individual states. This document is not intended to replace or supplant any existing law,
regulation, or other management directive of any individual state or group of states.



Background Information on Chronic Wasting Disease

What is CWD?

Chronic wasting disease (CWD) is a transmissible spongiform encephalopathy that infects North
American deer, elk, moose, and related species (Williams and Miller 2002). This type of
pathogen has been documented in mammalian species, including cattle, sheep, humans, and
members of the deer family (Cervidae or cervids). The consensus that has emerged from long-
term research dedicated to understanding TSEs indicates that prions are the causative agents of
all TSEs, including CWD. These prions are misfolded proteins that accumulate in the brainstem
and lymphatic tissue of infected animals and results in neurodegeneration and death. Despite
extensive development efforts, there are no vaccines or treatments, and no practical live animal
or food safety tests for CWD (Gillin and Mawdsley 2018).

Why does CWD matter?

The continued spread of CWD is posing serious threats to wildlife populations and the funds
available to manage and conserve wildlife. In states where CWD is established, it has emerged as
a major threat, reducing the health of cervid populations and causing long-term population
declines (Edmunds et al. 2016; De Vivo et al. 2017). Since its discovery in Colorado in 1967,
CWD has spread to at least 26 U.S. states, three Canadian provinces, South Korea, Norway, and
Sweden (Gillin and Mawdsley 2018). The introduction of CWD into novel free-ranging deer
herds has threatened the sustainability of our wildlife resources and conservation programs and
created concerns over the potential implications to human health.

Impacts of CWD:

Wildlife Resource and Hunting

e Chronic wasting disease slowly invades a population and reduces its resiliency. Herds
heavily infected with CWD are unable to sustain the combination of disease mortality
and hunter harvest (Williams and Miller 2002; Edmunds et al. 2016; De Vivo et al.
2017).

e In states where CWD is established, cervid herds have shown declines of up to 10% a
year (Edmunds et al. 2016; De Vivo et al. 2017).

e Once it is widely established, all efforts to eradicate CWD from free-ranging herds have
been unsuccessful (Williams and Miller 2002).

e (CWD threatens a vibrant hunting community in the United States which provides
essential protein resources to many local communities; it is estimated that the nation’s
10.9 million white-tailed deer hunters annually harvest 350 million pounds of meat,
equating to 1.4 billion meals (Bishop 2010; Southwick Associates 2012).



e CWD also threatens local economies; deer hunting alone contributes an estimated $40
billion to the U. S. economy (Southwick Associates 2012).

Conservation Programs

e In the short term, CWD is causing reallocation of precious financial and staff-time
resources and can be widely disruptive to existing programs (Bishop 2010).

e In the longer term, diseases such as CWD pose a threat to the financial cornerstone of
fisheries and wildlife programs because sales of deer hunting licenses represent more
than 50% of annual revenue (Bishop 2010; Southwick Associates 2012).

Human Health

e There is no evidence to support transmission of CWD from wildlife to humans. However,
bovine spongiform encephalopathy, a disease with similar pathogenesis as CWD has
resulted in at least 224 people becoming infected with a deadly variant of Creutzfeldt-
Jakob disease (Ghani et al. 2000).

e Declining hunting participation has already been documented in states such as Wisconsin
because of perceived risk to human health (Bishop 2010).

e The Center for Disease Control and the World Health Organization has recommended
against consuming meat from animals infected with CWD (see:
https://www.cdc.gov/prions/cwd/index.html).
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A Review of Best Management Practices to Reduce or Minimize the
Risk of Chronic Wasting Disease Transmission from the Movement of
Live Cervids

The following information is reprinted verbatim from the Technical Report on the AFWA CWD
BMPs, which is available for download at
hitps://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical _Report on_CW
D_BMPs_FINAL.pdf

Movement of Live Cervids

Best Management Practice to reduce the risk of CWD transmission and establishment of CWD
through the movement of live cervids:

e To eliminate the risk of anthropogenic movements of CWD in potentially infected live
animals, states, provinces and tribes should prohibit the movement of live cervids including
interstate/interprovincial translocations by the captive cervid industry and animal movements
undertaken by wildlife management agencies to promote conservation. Similar to the previous
chapter, this regulated import action is most effective when employed by states and provinces
that do not have CWD documented in their state. However, from a regulation efficiency
perspective, a ban across all states and provinces would largely eliminate new cases occurring
other than via natural migrations.

Alternative Management practices include:

e Importation ban on all live cervids from CWD-positive states and provinces where CWD
has been detected in either captive or free-ranging cervid populations. This restriction
increases the risk of importing CWD, as CWD-infected animals may migrate from infected
states/provinces/areas to adjacent or distant CWD negative areas and subsequently could be
moved unknowingly. Also, animals infected in the early stages of the disease may not test
positive in antemortem or postmortem diagnostic testing. As stated in previous chapters, certified
low-risk herds have consistently been involved in the movement of CWD to new areas. USDA
certified low risk captive herds should be rigorously evaluated prior to importation of animals.
States/provinces should evaluate the level of risk for importation of CWD they are willing to
accept given the shortcomings of the USDA CWD Program Standards, limitations in diagnostic
testing of recently infected animals, unknown environmental contamination challenges, and
recent repeated relocation of CWD from certified low risk herds.

o Due to the increase in positive CWD cases in certified captive herds as part of the
federal herd certification program, states and provinces should evaluate their
importation policies and standards (i.e. consider a minimum of 10 years or more for
facilities to be CWD free, require importing state/province to have tested all (100%)
deceased animals ever residing in a certified facility including slaughter animals and
animals sold to shooting facilities, review importing state’s /province’s import records
over time, etc.).
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Restrict interstate/interprovincial movement of live cervids from states, provinces,
territories, or tribal lands to those animals from herds that have had annual CWD testing
of the herd for at least 5 years (with a statistical confidence of 95% to find the disease at an
occurrence of 1% in the translocated herd) including antemortem testing of entire captive
herds and all free-ranging animals being translocated. It must be noted that this practice
provides increased risk from the identified best management practice for moving the pathogen in
live animals due to 1) unknown emigration/immigration movements of free-ranging animals into
and out of the herd at any point in time; and 2) captive cervid undocumented/illegal transfers,
complex and frequent farm-to-farm movements of potentially infected animals, fenceline contact
with infected wild animals, infection from environmental contamination; and 3) infected animals

which are in the early stages of the disease will not be detected in antemortem testing.

e Prohibit intrastate, intra-provincial, intra-territorial, and intra-tribal movement of live
cervids from CWD enzootic areas. Similar to the identified best management practice,
prohibiting movements of live cervids within the jurisdictional boundaries will reduce the risk of
CWD transmission and establishment of CWD through the movement of live cervids. This
movement restriction will be most effective when applied directly to CWD enzootic
areas/states/provinces.

Supporting Strategies and Evidence

The anthropogenic movement of live cervids is widely considered to be one of the greatest risk
factors in spreading chronic wasting disease (CWD) to new areas (Williams et al. 2002; Joly et al.
2003; Travis and Miller 2003; Belay et al. 2004). Natural movements of wild cervids contribute to
the spread of the disease (Miller et al. 2000; Conner and Miller 2004; Miller and Williams 2004;
Miller et al. 2006; Potapov et al. 2016), and anthropogenic movements of captive and wild animals
have the potential to both increase the rate at which the disease is spread and also facilitate
introductions of the disease into novel geographic areas (Williams et al. 2002; Belay et al. 2004).
Transfer of live animals between captive cervid facilities has been implicated in the introduction of
CWD from North America to captive elk facilities in South Korea (Sohn et al. 2002; Williams et al.
2002) and has also been widely implicated in the spread of CWD among captive deer and elk
facilities within North America (Williams and Young 1982; Williams et al. 2002; Williams and
Miller 2002; Miller and Williams 2004; Belay et al. 2004; Kahn et al. 2004; Sigurdson and Aguzzi
2007). Despite ten years of the USDA APHIS Herd Certification Program, CWD-positive animals
are still being detected among certified “low-risk captive herds. Circumstantial evidence suggests
that anthropogenic movements of CWD-infected captive cervids may also have been responsible for
the introduction of CWD into naive wild cervid populations in Canada and the United States,
including populations in Saskatchewan (Miller and

Williams 2004), Nebraska (Williams et al. 2002), South Dakota (Miller and Williams 2004), and
Wisconsin (Joly et al. 2003).

Guidelines and practices for movement of live cervids have been articulated for zoos and similar
institutions by Travis and Miller (2003) and for captive facilities by USDA (2014). However,
information gained over the last 50 years by scientists indicating an apparent 100% mortality rate
among infected animals, a long incubation period for CWD leading to infected, asymptomatic
animals shedding prions into the environment through the early course of the disease, a high
likelihood of direct or indirect transmission of CWD from infected animals to other captive and/or
wild cervids, and the possibility of long-term prion contamination of natural habitats, holding pens,



and facilities occupied by CWD-positive animals (Williams et al. 2002; Travis and Miller 2003;
Miller and Williams 2004; Belay et al. 2004; Mathiason et al. 2009), managers and regulators are left
with making high-stakes, risk-based decisions when allowing or facilitating the movement of cervids.
Additionally, given current limitations in surveillance strategies, budgets, staff capacity, and
diagnostic tools, the management option providing the most effective elimination of risk for
spreading or acquiring CWD from anthropogenic movements of live animals is simply not to move
live cervids.

Federal and State/Province Legal Requirements

Federal legal requirements exist for interstate or interprovincial movement of live captive cervids and
wildlife agencies should be familiar with the respective requirements of USDA or CFIA. Individual
states and provinces may impose additional regulations on transport of live captive cervids. Transport
of game meat and other products derived from captive cervids for purposes of interstate commerce
are regulated by the Food and Drug Administration (in U. S.) or by individual provinces (Canada).
Similarly, transport of carcasses and other parts derived from hunter-harvested wild cervids, which
may contribute to the risk of spread of CWD, are regulated by appropriate state or provincial
agencies. In the U. S., Violations of state laws governing transport of cervids may be prosecuted
under the federal Lacey Act.
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Legislation and Regulation

Introduction

The continued spread of Chronic wasting disease (CWD) is one of the most challenging
problems facing managers of deer, elk, and other cervids today. Regulating the transport of live
cervid across jurisdictional lines—states, counties, intrastate management areas—is one of the
primary means available to reduce CWD spread and subsequent transmission, but existing
authorities to regulate such transport vary widely across regions and within states themselves.
Litigation in several states continues to raise questions about the jurisdictional authority of state
fish and wildlife agencies (SFWAs) to make and enforce such regulations, especially where they
affect the nexus of farmed cervids and interstate transport.
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There are a number of questions to examine in the course of drafting legislation or regulation to
regulate transportation and importation, many of which revolve around the project of reclaiming
or justifying SFWA authority to regulate live cervids where such authority has eroded.’

The socio-legal history of public reaction to these precautionary measures is important to
understanding how they have differentiated over time, what sorts of technological and data
resources that state agencies and academic institutions may bring to bear, and why we have seen
many legislative transfers of jurisdiction over captive cervids to agricultural agencies. These are
all important factors that determine SFWAs’ ability mitigate the spread of CWD between and
among wild and captive herds.

While there is a fair amount of human dimensions research on hunters’ perceived risk from
CWD and trust in SFWAs to regulate the disease, there is less research on the comparative trust
between SFWAs and agricultural agencies, or how hunters assess personal risk versus ecological
risk, or the general effects of advocacy by members of the captive cervid industry on the
trajectory of regulation in a given state or region. A greater understanding of these dynamics can
serve to inform the legislative and/or regulatory process, particularly for more restrictive efforts.

Important state and federal case law
a. Federal case law

State bans and restrictions on the transportation and importation of live cervids emerge against a
backdrop of constitutional limiting principles such as the Commerce Clause and Federal
preemption doctrine, which prohibits state legislation that burdens interstate or foreign
commerce.” The U.S. Court of Appeals for the Ninth Circuit, for example, has held that state
regulations banning the importation of certain wildlife species are not per se discriminatory and
may therefore pass constitutional muster, as long as such provisions advance a vital state interest
that clearly outweighs their impacts on interstate and foreign commerce.’

Federal courts disfavor a lack of uniformity, or specific impacts on travel and shipping, and
impacts that disproportionately affect out-of-state interests. It is these types of impact that led the
Tenth Circuit to hold on one occasion that a state ban on private importation, possession, and

1 See, e.g., N.C. $.513 (2015) (transferring North Carolina’s captive cervid program from the state’s Wildlife
Resources Commission to its Department of Agriculture and Consumer Services); W.V. S. 237 (2015) (transferring

West Virginia’s captive cervid program from the Division of Natural Resources to the Department of Agriculture).
2

3 Pacific Northwest Venison Producers v. Smitch, 20 F.3d 1008 (9th Cir. 1994).
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management of big game did not regulate in an even-handed manner, and that the state did not
demonstrate that the ban was necessary to protect a local interest such as mitigating transmission
of diseases between wildlife and domesticated animals.*

While there has not been significant dormant Commerce Clause litigation against state
restrictions on importation of live cervids, the relevant constitutional principles should be kept in
mind throughout the development of legislative or regulatory language. In every instance, a
thorough record should be assembled detailing the interest to be protected, including for outright
bans, and import permit / veterinary inspection requirements, and exceptions to comply with
existing federal regulation regarding live cervid transport.

b. State constitutional and statutory case law

A number of recent cases have sought to ground SFWA regulation of captive cervids, and CWD
management, in constitutional authority as well as statute.

In Missouri Department of Conservation v. Hill, Missouri’s highest court held in 2018 that
“game” and “wildlife”” have unambiguous meanings under the state’s constitution, therefore the
Missouri Conservation Commission, through the Department of Conservation, possesses the
authority to regulate captive cervids as game / wildlife.’ The same year, a lower court in Texas
held that Texas Parks & Wildlife Department has the power to “take...and manage any of the
wildlife...in this state for investigation, distribution, education, disease diagnosis or prevention,
or scientific purposes”—including deer bred under license in which a breeder only has a
possessory interest.® (This case is undergoing a pending appeal.)

Reinforcing and filling gaps in existing frameworks

Federal regulations apply to the interstate movement of farmed or captive cervids, at 9 CFR parts
55 and 81. The CWD herd certification program (HCP) standards issued by USDA-APHIS
implement Part 55 in detail, and rely on state agencies’ authorities (whether SFWA or
agricultural/animal health) including restrictions on intrastate movement of CWD-positive
cervids, requirements to report suspected CWD-positive cervids, implementation of quarantines
and other movement restrictions on such cervids and herds, and tracking of owner information,

4 Dorrance v. McCarthy, 957 F.2d 761 (10th Cir. 1992).

5 No. SC96739 (Mo. Sup. Ct. 2018). See also U.S. v. Wainwright, 89 F. Supp. 3d 950 (S.D. Ohio 2015) (holding that,
under the Lacey Act, captive deer are wildlife regardless of their captive origins because they are members of a
wild species; “wild animals” includes “wild quadrupeds”, which includes “game” and therefore “white-tailed
deer”).

6 Peterson v. Texas Parks & Wildlife, 03-17-00703-CV (Tex. Ct. App., 3d Dist.) (pending).
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herd program status, individual animal information.” As of September 2018, 28 states carry out
USDA-approved HCPs.?

State and local laws and regulations of farmed or captive cervids that are more restrictive than
the federal regulations are not preempted by 9 CFR § 81.6, with the exception that interstate
movement of such cervids through more restrictive states to other destinations must be allowed
where the cervid is USDA herd-certified, sufficiently identified, and permitted in its destination
by § 81.5.

Herd certification requirements include:

¢ Animal identification before 12 months of age.

e Perimeter fencing “adequate to prevent ingress or egress” of cervids.

e Immediate reporting of all farmed or captive cervid deaths over 12 months of age, as well
as escapes/disappearances of any animals, or entry of wild animals.

e Availability of carcasses for tissue sampling and testing.

e Annual updating of herd inventory records.

e Buffer zones of at least 30 feet between fencing surrounding any two herds maintained by
one owner, and recording of any movement between the two herds.’

For interstate movement of live farmed and wild-caught cervids alike, USDA HCP conditions
implementing 9 CFR §§ 81.2-81.3 include:

o Certified status in a federally enrolled and State-approved HCP.
e Sufficient identification and a certificate of veterinary inspection.
e For wild-caught cervids, purpose of establishing or augmenting free-ranging herds. '°

In implementing proposed BMPs, SFWA should be careful not to enact overly broad
prohibitions which may conflict with Federal regulations permitting the interstate movement of
cervids as described above.

7U.S. Dep’t of Agric., Animal & Plant Health Inspection Serv., Chronic Wasting Disease Program Standards at 13-14
(May 2019), available at https://www.aphis.usda.gov/animal health/animal diseases/cwd/downloads/cwd-
program-standards.pdf [hereinafter CWD Program Standards].

8 U.S. Dep’t of Agric., Animal & Plant Health Inspection Serv., Listing of Approved State CWD Herd Certification
Programs (HCPs) — September 2018, available at

https://www.aphis.usda.gov/animal_health/animal diseases/cwd/downloads/approved-state-list.pdf.

9 CWD Program Standards at 16-17.

10 d. at 38-39.
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Model language for transportation of live cervids

As of this writing, bans on the importation of live cervids are in place in 22 states; an import
permit is required for live cervids in 28 states, while a certificate of veterinary inspection is
required in 26 states, and 15 states require live cervids to originate outside CWD-endemic areas.
Half of states require some form of USDA or state herd certification.!! An individual state’s
restrictions on the movement of live cervids may affect both the health of wild herds in
neighboring states and may also, depending on their strength and the rigor of enforcement.

While Federal regulation prevents states from expressly prohibiting the interstate movement of
live cervids through their state, any preemption issues would be avoided if states were to
collectively adopt complete bans on the importation and transportation of live cervids both by
captive cervid industry and animal movements undertaken by wildlife management agencies to
promote conservation.

A. For the purpose of this regulation, “cervid” means a hoofed mammal that is a
member of the Family Cervidae. This includes, but is not limited to, white-tailed
deer, mule deer, moose, elk, black-tailed deer, caribou (reindeer), fallow deer, roe
deer, musk deer, swamp deer, Pampas deer, tufted deer, red deer, and sika deer.

B. No person shall transport a live cervid into [State] nor shall any person
transport, move, or possess any cervid without a permit within [State], except as

provided in § C of this regulation.

C. A person may only transport a live cervid continuously through [State] only
when transportation is in compliance with all other applicable federal and state
law.

See Md. Code Regs.08.03.09.12

AFWA’s best management practices (BMPs) recommend (1) to eliminate the risk of anthropogenic
movements of CWD in potentially infected live animals, states, provinces and tribes should prohibit the
movement of live cervids; (2) enacting an importation ban on all live cervids from CWD-positive states
and provinces where CWD has been detected in either captive or free-ranging cervid populations; (3)
restrict interstate/interprovincial movement of live cervids to only those animals from herds that have had

11 Analysis on file with authors.
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annual CWD testing of the herd for at least 5 years; or (4) prohibit intrastate, intra-provincial, intra-
territorial, and intra-tribal movement of live cervids from CWD enzootic areas. '

States may choose to prohibit only the importation on all live cervids from CWD-positive states and
provinces where CWD has been detected in either captive or free-ranging cervid populations

(1) Only cervids from “Certified CWD Herds” shall enter [STATE].

(2) All cervids entering [STATE] must meet the minimum certification requirements set forth by
the State’s Veterinarian

(3) The following requirements shall be included as a part of any certification by the State
Veterinarian:

(a) “All cervids identified on this certificate originate from a Certified herd meeting
requirements for certified CWD herd status as determined by the [State] veterinarian.”
and

(b) “No cases of CWD in cervids have been diagnosed within either captive or free-
ranging cervid populations of the home state or province of the cervids identified on this
certificate”.

See 302 Ky. Admin. Regs. 20:066 (2014).

States may also restrict interstate/interprovincial movement of live cervids to only those animals
from herds that have had annual CWD testing of the herd for at least 5 years.

(1) Any cervid species imported into [STATE] shall originate from a herd that has been enrolled in
a CWD monitoring program for at least sixty (60) months and which has been determined to have
certified CWD free cervid herd status by the animal health official of the state of origin. (5-3-03)

(2) In order to qualify for CWD free status, the records and causes of death for the past five (5)
years in the herd shall be made available to the proper State animal health official of the state of

origin, and to the State Veterinarian.

See Idaho Admin. Code r. 02.04.21.607

12 assoc. of Fish & Wildlife Agencies, AFWA Technical Report on Best Management Practices for Prevention,
Surveillance, and Management of Chronic Wasting Disease 20, Sept. 12, 2018, available at
https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA Technical Report on CWD BMPs FINAL.p
df [hereinafter AFWA BMPs].
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Finally, states may prohibit intrastate, intra-provincial, intra-territorial, and intra-tribal movement
of live cervids from CWD enzootic areas

All species of cervids, of any age and sex, identified as originating from or documented as having
been in or at a location, state, territory, or foreign country that the State Veterinarian determines to
be a threat for introducing Chronic Wasting Disease into [STATE] will be banned from entering
into [STATE].

See 3 California Code Regs. § 758 (b) (2017).
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Next Steps

Chronic Wasting Disease represents one of the most significant challenges to wildlife
conservation and management in our time. We therefore encourage state, provincial, territorial,
and federal government agencies to adopt and implement policies that will help to reduce the risk
of CWD transmission, such as those outlined in the AFWA CWD BMPs and the accompanying
Technical Report.

Towards that end, we encourage state agency biologists, veterinarians, and leadership to:

e Carefully review the material and information that has been presented in this
strategy document; and

e Compare the best practices outlined here and in the AFWA CWD BMP Technical
Report with the existing laws, regulations, and practices that currently govern live
cervid transport within their state; and

e Collaborate with the biologists, veterinarians, and leadership of adjoining or
neighboring states and Canadian provinces to work together to jointly review and
examine live cervid transport regulations and laws on either side of political
boundaries; and

e Work collaboratively across political boundaries in order to make any adjustments
to laws and regulations that are deemed necessary in order to reduce the risk of
CWD transmission between states, provinces, and territories.

We also encourage the regional associations of state, provincial, territorial, and federal fish and
wildlife agencies to initiate and conduct their own regional reviews of carcass transport
legislation and regulations, with the goal of assisting the individual states towards achieving
consistency and comparability in live cervid transport management activities and approaches at
broader regional scales.
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National Strategy to Reduce Risk of Chronic

Wasting Disease Transmission from Baiting
Techniques

A Report from the Association of Fish and Wildlife Agencies,
Washington, D.C., USA



Background and Purpose of this Document

Chronic Wasting Disease (CWD) is a 100% fatal, transmissible neurodegenerative disease of
deer, elk, moose, reindeer, and other species of the family Cervidae. Since its discovery in
Colorado in 1967, CWD has spread to at least 26 U.S. states, three Canadian provinces, South
Korea, Norway, and Sweden. In areas where CWD has become established, it has emerged as a
major threat, reducing the health of cervid populations and causing or exacerbating long-term
population declines in the affected species.

To assist state fish and wildlife agencies and partners in managing this disease, the Association
of Fish and Wildlife Agencies developed the first-ever set of Best Practices for the Prevention,
Surveillance, and Management of Chronic Wasting Disease in 2017-2018 (AFWA CWD
BMPs, available online at
https://www.fishwildlife.org/application/files/5215/3729/1805/AFWA_CWD BMPS 12 Septe
mber 2018 FINAL.pdf). These BMPs are supported by an 111-page technical document that
provides additional information about each practice as well as citations to the relevant scientific
and technical literature (see:
https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical Report on_C
WD_BMPs_FINAL.pdf)

The AFWA CWD BMPs identify a set of activities which are known or likely to increase the risk
of accelerating or exacerbating the spread of CWD within wild and/or captive cervid
populations. In particular, the use the practice of feeding and “baiting” wild cervids is a
significant transmission vector by which CWD has been spread within and between cervid
populations. Baiting is the direct or indirect placing, exposing, depositing, distributing or
scattering of salt, grain or other feed that could serve to lure or attract cervids to, on or over an
area where hunters are attempting to take them. Other activities that lead to large or unnatural
concentrations of cervids, such the use of scent attractants or lures, can also pose an elevated risk
of CWD transmission.

In September, 2018, the Directors of the Association of Fish and Wildlife Agencies endorsed the
AFWA CWD BMPs and asked the Association’s Fish and Wildlife Health Committee to develop
four new national strategies that would help state fish and wildlife agencies take steps to reduce
the risk of CWD transmission from 1) live animal transport, 2) carcass transport, 3) feeding and
baiting, and 4) the use of urine-based scent attractants.

The committee’s first step in considering these four topics was to identify mechanisms already in
place within state governments that can be utilized or adopted by managers in order to
implement strategic practices that will reduce the risk of CWD transmission. As discussed
briefly in the AFWA CWD BMP Technical Report, the individual states have already
implemented recommendations similar to or identical to those contained in the AFWA CWD
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BMPs using a variety of available mechanisms, ranging from legislation and regulation in certain
states, to voluntary education and outreach measures that engage various user communities.

It is important to note that the available strategies and approaches for implementing particular
best practices are generally contingent on the particular political and legislative context of an
individual state. We recognize and explicitly state in the AFWA CWD BMP document and
Technical Report that the AFWA Best Practices are most definitely not intended to serve as “one
size fits all,” and that different practices may be appropriate in different states. In many cases,
multiple practices were explicitly identified in the AFWA CWD BMP Technical Report, all of
which will provide managers with some level of risk reduction, and some of which may be more
appropriate or feasible to implement under particular management and regulatory contexts.

At the request of the AFWA Fish and Wildlife Health Committee, AFWA’s staff attorney
conducted an initial review of the existing state laws and regulations regarding carcass transport,
live animal transport, feeding and baiting, and urine. From this review, it was clear that many
states have already taken significant steps in crafting laws and regulations designed to reduce the
use of baiting as a viable transmission vector for CWD. 27 states currently do not allow baiting
of cervids in any forms, and 8 other states only permit baiting in specific areas within the state.
This collective effort represents the solid foundation of laws and regulations already developed
by state governments, with the goal of presenting a set of tools and approaches that would assist
states in implementing the AFWA CWD BMPs related to baiting and feeding.



Elements of the Strategy

This strategy includes three key components:

1) A statement of the current best practices for reducing risk of CWD transmission from
baiting and feeding, based on best-available current peer-reviewed science and derived directly
from the most recent edition of the AFWA Best Management Practices for the Prevention,
Surveillance, and Management of Chronic Wasting Disease and accompanying Technical
Report, as published on the AFWA website;

2) An analysis of current state legislation and regulations regarding baiting and feeding,
with discussion of differences among states and opportunities to improve or enhance existing
state regulations in light of the recommendations contained in the AFWA best practices;

3) Sample or model language for state regulations on baiting and feeding, for consideration
and review by the individual states in order to help to improve alignment of existing regulations
with the current best practices for reducing risk of CWD transmission through the practice of
baiting and feeding. .

Implementation of the strategic direction outlined in this document is entirely at the discretion of
individual states. This document is not intended to replace or supplant any existing law,
regulation, or other management directive of any individual state or group of states.



Background Information on Chronic Wasting Disease

What is CWD?

Chronic wasting disease (CWD) is a transmissible spongiform encephalopathy that infects North
American deer, elk, moose, and related species (Williams and Miller 2002). This type of
pathogen has been documented in mammalian species, including cattle, sheep, humans, and
members of the deer family (Cervidae or cervids). The consensus that has emerged from long-
term research dedicated to understanding TSEs indicates that prions are the causative agents of
all TSEs, including CWD. These prions are misfolded proteins that accumulate in the brainstem
and lymphatic tissue of infected animals and results in neurodegeneration and death. Despite
extensive development efforts, there are no vaccines or treatments, and no practical live animal
or food safety tests for CWD (Gillin and Mawdsley 2018).

Why does CWD matter?

The continued spread of CWD is posing serious threats to wildlife populations and the funds
available to manage and conserve wildlife. In states where CWD is established, it has emerged as
a major threat, reducing the health of cervid populations and causing long-term population
declines (Edmunds et al. 2016; De Vivo et al. 2017). Since its discovery in Colorado in 1967,
CWD has spread to at least 26 U.S. states, three Canadian provinces, South Korea, Norway, and
Sweden (Gillin and Mawdsley 2018). The introduction of CWD into novel free-ranging deer
herds has threatened the sustainability of our wildlife resources and conservation programs and
created concerns over the potential implications to human health.

Impacts of CWD:

Wildlife Resource and Hunting

e Chronic wasting disease slowly invades a population and reduces its resiliency. Herds
heavily infected with CWD are unable to sustain the combination of disease mortality
and hunter harvest (Williams and Miller 2002; Edmunds et al. 2016; De Vivo et al.
2017).

e In states where CWD is established, cervid herds have shown declines of up to 10% a
year (Edmunds et al. 2016; De Vivo et al. 2017).

e Once it is widely established, all efforts to eradicate CWD from free-ranging herds have
been unsuccessful (Williams and Miller 2002).

e (CWD threatens a vibrant hunting community in the United States which provides
essential protein resources to many local communities; it is estimated that the nation’s
10.9 million white-tailed deer hunters annually harvest 350 million pounds of meat,
equating to 1.4 billion meals (Bishop 2010; Southwick Associates 2012).



e CWD also threatens local economies; deer hunting alone contributes an estimated $40
billion to the U. S. economy (Southwick Associates 2012).

Conservation Programs

e In the short term, CWD is causing reallocation of precious financial and staff-time
resources and can be widely disruptive to existing programs (Bishop 2010).

e In the longer term, diseases such as CWD pose a threat to the financial cornerstone of
fisheries and wildlife programs because sales of deer hunting licenses represent more
than 50% of annual revenue (Bishop 2010; Southwick Associates 2012).

Human Health

e There is no evidence to support transmission of CWD from wildlife to humans. However,
bovine spongiform encephalopathy, a disease with similar pathogenesis as CWD has
resulted in at least 224 people becoming infected with a deadly variant of Creutzfeldt-
Jakob disease (Ghani et al. 2000).

e Declining hunting participation has already been documented in states such as Wisconsin
because of perceived risk to human health (Bishop 2010).

e The Center for Disease Control and the World Health Organization has recommended
against consuming meat from animals infected with CWD (see:
https://www.cdc.gov/prions/cwd/index.html).
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A Review of Best Management Practices to Reduce or Minimize the
Risk of Chronic Wasting Disease Transmission from Baiting and
Feeding

The following information is reprinted verbatim from the Technical Report on the AFWA CWD
BMPs, which is available for download at
hitps://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical _Report on_CW
D_BMPs_FINAL.pdf

Best Management Practice:

. To reduce the risk of CWD transmission and establishment of CWD through
unnatural concentrations of cervids, states and provinces should eliminate the
baiting and feeding of all wild cervids using regulatory mechanisms such as
jurisdictional bans.

Alternative Management practices include:

. Where a jurisdictional ban is not possible, an alternative utilized by some
agencies is to allow baiting and/or feeding of cervids in portions of CWD-positive
states where the disease has not yet been detected. However, this practice may
facilitate increasing the prevalence and distribution of CWD within the state due to the
epidemiology of the disease, natural movements of cervids, and limitations associated
with surveillance of free-ranging animals.

. In jurisdictions with no evidence of CWD, proactive strategies to decrease
baiting and feeding will minimize future disease control challenges. These strategies
may include outright bans as stated above, or aggressive education and outreach
campaigns. Once baiting and feeding have been established and hunter attitudes are
accepting of the practice, it may be difficult to reverse hunter attitudes even with
increasing disease threat.

. States should provide protocols for alternative methodologies to traditional
baited camera surveys for hunters and landowners who wish to survey deer
populations on their properties.

Supporting Strategies and Evidence

From the perspective of control and management of infectious diseases, anything that aggregates
animals will, in most circumstances, also increase the opportunity for disease transmission
(Becker and Hall 2014). While natural aggregations of animals exist due to a variety of
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behavioral, seasonal, and resource factors, human-associated aggregations related to baiting and
feeding can greatly increase the risk of disease transmission due to increased animal numbers
and concentrations over extended time periods. This can lead to exposure to larger doses of
infectious agents, multiple exposures, or exposures sustained over prolonged periods of time all
resulting in greater probability of infection.

The provision of food items for cervids and other free-ranging wildlife by humans poses
challenges on multiple levels: epidemiologic, ecologic, economic, and social (Brown and
Cooper 2006; The Wildlife Society 2007). Baiting (placement of food by humans to aid hunter
harvest), recreational feeding (placement of food by humans to aid in wildlife viewing for
entertainment), and supplemental feeding (placement of food by humans to increase the
nutrition available to wildlife) can all increase transmission of infectious diseases. This occurs
by increasing both local densities of animals (and direct contacts between individuals) and
environmental contamination with infectious agents (by indirect contacts with food, plants or
soils) (Sorensen et al. 2014). Feeding and baiting may change social dynamics among animals
and increase contacts between otherwise disparate individuals, groups, or species. Although
baiting is far from risk-free, it typically occurs over a shorter period (coinciding with hunting
seasons) compared to feeding operations, and may be less of a threat of disease transmission
than feeding (Cosgrove et al. 2014). Evidence to date suggests that “restrictions on feeding
quantity would not mitigate the potential for disease transmission” and that putative mitigating
practices such as spreading feed or bait over a specified area, or restricting the kinds of food
items that can be used, did not substantially reduce the potential risk for disease transmission
(Palmer and Whipple 2006; Thompson et al. 2008). While proponents often claim that making
bait available in areas with enzootic disease is necessary to maintain or increase hunter harvest,
current evidence suggests the effect of baiting for increasing harvest is insignificant (Van
Deelen et al 2003).

The argument to bait and feed wildlife is often presented by proponents for both economic and
social reasons. Sales of wildlife bait and feed provides markets for surplus agricultural
commodities considered unfit or unmarketable for human or livestock consumption. Although
the economic value of such sales is still largely unquantified, experience in states where baiting
and feeding are legal suggest it is substantial. Consequently, bans on baiting and feeding that
might decrease sales are typically opposed by farmers and their advocacy organizations. Such
groups often exert political pressure on decision makers responsible for wildlife management
regulations, arguing bans will result in job losses and decreased economic opportunities in rural
areas where hunting is a substantial source of income from tourism.

There is currently no evidence that baiting and feeding of free-ranging cervids can be conducted
to mitigate increases in the opportunity for disease transmission. There is also no evidence the
practice is likely to increase harvest sufficiently to overcome the negative effects of those
increases by disease transmission (Rudolph et al. 2006). Any benefits of increased public
support or agency credibility that might theoretically accrue from allowing hunters to use bait
remain speculative, and potentially unproven. Research has shown that CWD is both contagious



and self-sustaining (Miller et al. 1998; Miller and Williams 2004; Miller and Wild 2004; Miller
et al. 2000). Baiting and feeding deer artificially concentrates deer, facilitating both animal-to-
animal contact and exposure to potentially disease-contaminated sites (Garner 2001; Thompson
et al. 2008; Mejia-Salazar et al. 2018). A consequence of increased contacts from baiting and
feeding is an increased risk of transmission of infectious disease among deer (Thompson et al.
2008; Becker and Hall 2014; Ramsey et al. 2014; Sorensen et al. 2014). An international panel
reviewing CWD management in Colorado emphasized that, “Regulations preventing... feeding
and baiting of cervids should be continued” (Peterson et al. 2002). In preventing, managing or
controlling CWD, states should consider the socio-economic consequences of prohibitions on
baiting and feeding.
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Model language for Restrictions on Baiting and Feeding

As of the time of writing, complete bans on the baiting and feeding of cervids for hunting
purposes are in place in 27 states; and all but two states restrict the baiting or feeding of cervids
in some form. Many states have entirely prohibited the use of baiting and feeding techniques on
public land, and some states have prohibited baiting within specific geographic areas containing
CWD-positive cervid populations. An individual state’s restrictions on baiting and feeding of
cervids may affect both the health of wild cervid populations in neighboring states, given the
diffuse nature of CWD. Yet, by comparing the inconsistencies of state regulatory restrictions on
baiting and feeding with the prevalence of CWD active populations currently in the United
States, it is clear that the CWD-risk to each state does not directly correlate to the severity of
restrictions that state will likely place on baiting and feeding techniques .
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AFWA’s Best Management Practices (BMP) recommends in order to reduce the risk of
transmission and establishment of CWD through unnatural concentrations of cervids, that states
utilize jurisdiction bans to eliminate the baiting and feeding of all wild cervids. For example:

1. A person shall not:
(a) Bait big game mammals for the purposes of hunting; or
(b) Knowingly hunt big game mammals that were baited by another person.
For the purposes of this section, “bait” means the intentional placing, exposing, depositing,
distributing or scattering of salt, minerals, grain or any other food material, whether natural or
manufactured, that could attract, entice or lure wildlife to an area for the purpose of hunting. The

term does not include:
(a) Any incidental attracting or feeding of wildlife associated with any accepted agricultural
or livestock practice; or
(b) Planting crops and leaving those crops standing as food plots for wildlife.

See NV ADC 503.149

However, as discussed in more detail below, the above regulatory provision, does not prohibit
the practice of baiting and feeding outside of context of hunting. While most state regulatory
provisions restricting baiting are hunting specific, such restrictions still create additional risk of
CWD spread through the unnatural concentrations of cervids when baiting is utilized for
purposes other than hunting. States should ensure any prohibitions on baiting are sufficiently
broad enough to prevent the utilization of baiting techniques in other contexts, for purposes such
as out-of-season attractants or for conducting population surveys. States seeking to prevent the
spread of CWD by baiting using the strongest possible statutory or regulatory language should
consider enacting a provision such as:

1) A person shall not:
(c) Bait or lure any big game mammals for any purpose; or
(d) Knowingly allow big game mammals to be baited by another person on their property

2) For the purposes of this section, “bait” means the intentional placing, exposing, depositing,
distributing or scattering of salt, minerals, grain or any other food material, whether natural or

manufactured, that could attract, entice or lure wildlife to a specific area. The term does not
include:
a. Any incidental attracting or feeding of wildlife associated with any accepted agricultural
or livestock practice; or
b. Planting crops and leaving those crops standing as food plots for wildlife.
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As an alternative to AFWA’s Best Management Practice, states may seek to prohibit baiting and
feeding only on state owned or managed lands with the understanding that further restrictions
may need to be implemented as the risk of CWD introduction increases:

(1)(a) The [AGENCY] shall allow the taking of cervids with the use of supplemental feed on
private lands and may place any reasonable conditions or restrictions on such taking.

(b) The [AGENCY] shall establish a zone or zones of contiguous counties for the management and
implementation of a program to allow the taking of cervids with the use of supplemental feed.

(c) The [AGENCY] shall allow the taking of cervids with the use of supplemental feed on private
lands only.

(2) The [AGENCY] shall take any action it deems necessary and use its emergency powers to
prevent the introduction of disease, to control disease, to eradicate disease, and to manage the
taking of cervids with the use of supplemental feed.

See MS ST § 49-7-33.1

Additionally, a state which finds it has minimal risk of CWD may elect to ban baiting only on
public lands, however, such a practice creates a significant risk if it does not provide the agency
the authority to eliminate feeding and baiting techniques in certain or all areas in the event of
increased CWD or other disease risk to the state’s cervid population.

On all [STATE] owned or controlled lands, baiting or hunting over any baited area is prohibited.

See SC ADC 123-40

AFWA also provides Alternative Management Practices which states may decide to supplement
or utilize in lieu of the recommended Best Management Practice.
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First, states where CWD has been detected may decide to allow baiting and/or feeding of cervids
in portions of the state where CWD has not been detected, as determined by the relevant state
authority. However, this too, increases risks for CWD-free areas given the diffuse nature of
CWD in cervid populations. For example:

Deer baiting and feeding is prohibited in entire counties where any of the following

criteria apply:
1. A CWD-affected area has been established in the county or a portion of the county, or

2. A CWD or bovine tuberculosis positive captive or free-roaming, domestic or wild
animal has been confirmed after December 31, 1997 from the county, or

3. The county or portion of the county is within a 10-mile radius of a captive or free-
roaming, domestic or wild animal that has been tested and confirmed to be positive for
CWD or bovine tuberculosis after December 31, 1997.

See WI ADC § NR 19.60

Second, states may seek to utilize proactive strategies to decrease baiting and feeding will
minimize future disease control challenges, such as instating a permitting program in instances
where the state has decided to permit baiting. A permitting system would have likely had several
benefits, including: marginally decreasing the prevalence of baiting practices, giving the state
comprehensive information on the prevalence of baiting and feeding, providing an importunity to
educate those desiring permits on the CWD risk posed by baiting and feeding practices, and
raising revenues from the sale of permits.

(b)(1) This section [banning baiting] shall not apply to a person hunting with the aid of bait on
privately owned or leased lands; provided, that the person has purchased, and is in possession of, a
bait privilege license issued by the [STATE AGENCY] as follows:

a The annual resident bait privilege license fee shall be [COST], and the issuance of such permit
shall be at the discretion of [STATE AGENCY]

b. The annual nonresident bait privilege license fee shall be [COST], and the issuance of such
permit shall be at the discretion of the [STATE AGENCY]]

c. [STATE AGENCY] may, without refund, suspend the use of a baiting privilege license and
adopt rules to manage the feeding of wild game animal populations on a county, regional, or
statewide basis to prevent the spread of diseases among wildlife by announcing the suspension in a
news release.

See AL ST § 9-11-244
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States may elect to permit the use of baiting generally, or in specific circumstances such as for
the purpose of conducting a population survey:

(b)(1) This section [banning baiting] shall not apply to a person utilizing baiting techniques on
privately owned or leased lands; provided, that the person has purchased, and is in possession of, a
bait privilege license issued by the [STATE AGENCY] as follows:

a The annual resident bait privilege license fee shall be [COST], and the issuance of such permit
shall be at the discretion of [STATE AGENCY]

b. The annual nonresident bait privilege license fee shall be [COST], and the issuance of such
permit shall be at the discretion of the [STATE AGENCY]

c. [STATE AGENCY] may, without refund, suspend the use of a baiting privilege license and
adopt rules to manage the feeding of wild game animal populations on a county, regional, or
statewide basis to prevent the spread of diseases among wildlife by announcing the suspension in a
news release.

Language altered from AL ST § 9-11-244

Finally, states should provide protocols for alternative methodologies to traditional baited
camera surveys for hunters and landowners who wish to survey deer populations on

their properties. States should recommend population census strategies such as the Hahn Line,
Mobile Line, and Spotlight Census techniques which do not require baiting of cervids to assess
population numbers.
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Defining “Baiting” In the Regulatory Context

In formulating statutory and regulatory provisions regulating baiting techniques, states
should seek to answer three questions: First, what is “baiting”? Second, will the state permit the
baiting of cervids in any circumstance? Third, if so, under what circumstances (time, place,
method, purpose, state approval) will baiting be permitted? The answers to these questions will
depend entirely on the state’s own unique circumstances, but states should consider the following
implications in answering these questions for themselves.

In determining how a state should seek to define “bait” and “baiting”, states should
consider, among other things; the current body of scientific evidence establishing the risk posed
by unnatural congregations of cervids over baiting areas as a transmission vector of disease, the
risk of CWD within the specific state, historic baiting practices within the state, and enforcement
feasibility of the proposed regulation by state agencies.

States with CWD-active cervid populations, those with an increased risk of CWD
infection, and states seeking to minimize the risk of CWD infection should enact broad
definitions of baiting which capture the wide variety of practices that can create unnatural cervid
populations. As a best practice, such definitions should include not only the placement of grain
and food items, but the use of salts, mineral blocks, or any other consumable substance which
could create a transmission vector for CWD or other diseases.! Additionally, by expanding the
definition of “baiting” outside the context of hunting, states may reduce risk outside of hunting
season when the practice may be used to entice cervids into an area prior to hunting season,
conduct local population surveys, or simply for the benign purpose of observing wild cervids.?
The more broadly a state chooses to define baiting, the further the risk of CWD spreading within
the state’s cervid population may be reduced.

Additionally, states may desire to initially enact a narrow definition of baiting while still
retaining the authority to amend any definition in response to heightened risk of disease outbreak
like CWD. Just as a state would be prudent to retain the authority to amend regulatory provisions
allowing baiting under certain circumstances in light of increased risk, so too would it be prudent
for states who choose to utilize a narrow definition of baiting to retain the authority to amend
their definition in the event of a change in circumstances, such as the detection of CWD in a
previously CWD-free cervid population.

1 palmer, M.V., Whipple, D.L., Survival of Mycobacterium bovis on Feedstuffs Commonly Used as Supplemental
Deed for White-tailed Deer (Odocoileus virginianus), 42 ). Wildl. Dis. 853-8 (Oct. 2006).

2 Cosgrove, M.K., et al, Baiting and Feeding Revisited: Modeling Factors Influencing Transmission of Tuberculosis
Among Deer and to Cattle, 5 Front Vet. Sci. 306 (2018).
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For an example of a broad definition of “baiting”, consider the following:

“Bait” means the intentional placing, exposing, depositing, disturbing or
scattering of salt, minerals, grain or any other food material, whether natural or
manufactured, that could attract, entice or lure wildlife to an area.

See NV ADC 503.149

Categories of Regulatory Action Over Baiting

The proposed statutory and regulatory examples above demonstrated three different
grounds upon which regulatory action over feeding and baiting of cervid populations may be
based: by land type (public/private/CWD status), by the type of baiting activity, and by CWD
risk. These classifications can be utilized independently or in conjunction with one another to
best meet the needs and preferences of each individual state. States should strongly consider
increasing restrictive measures based on their current and future risk of CWD infected cervid
populations. Moreover, states with existing CWD-active populations should strongly consider a
strict prohibition on any and all baiting techniques which may cause the unnatural congregation
of cervids and create additional transmission vectors for CWD and other diseases.

Any states which decides to permit baiting in limited or all instances should strongly
consider inserting language allowing the state’s regulatory agency to suspend any and all baiting
techniques in the event that a disease outbreak, CWD or otherwise, is detected. Further, states
with a low risk of novel CWD-infection may consider enacting a permitting system which could
increase revenue to, among other things, help fund studies of the health of the state’s cervid
populations. For example, Alabama has established a permitting system, established by § 9-11-
244 which permits the Alabama’s Department of Conservation and Natural Resources to issue
permits allowing hunters utilize baiting techniques. A baiting license can be purchased in the
same way as a general hunting license, and DCNR is permitted to adjust the cost of the baiting
permit annual pursuant to § 9-11-68.* Importantly, the statute also provides DCNR the authority
to “without refund, suspend the use of a baiting privilege license and adopt rules to manage the
feeding of wild game animal populations on a county, regional, or statewide basis to prevent the
spread of diseases among wildlife by announcing the suspension in a news release”.> This
provision is significant, because it expressly empowers the DCNR to suspend any and all baiting
practices, regardless of the permit, in light of any disease concerns. The creation of a baiting
permitting system is an approach which has multiple practical benefits for states with a relatively

3 AL ST § 9-11-244 (2019).
4 AL ST § 9-11-68 (2018).
5 Supra note 3 at § § (c).
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low risk of CWD infection because it provides flexibility for states who have historically
permitted baiting in some or all instances to adapt to changing conditions or circumstances.
Further, it can be utilized in a manner which provides the state with statistical information on the
prevalence of the use of baiting techniques within the state and can create a revenue stream that
could be utilized to further manage and study the state’s cervid populations or to promote better
conservation and management practices in general.

Overall, states should be hesitant to enact any statutory or regulatory provisions which
fail to provide flexibility to amend or prohibit baiting and feeding techniques when allowed, in
light of changing circumstances. States without documented cases of CWD should thoroughly
consider the short- and long-term risks of CWD infection in their specific populations when
drafting and implement their own baiting regulations. Lastly, states should attempt to
thoughtfully engage the hunters and citizens who may be impacted by any new regulatory or
statutory provisions, especially when actions represent a departure from established practices,
through public information campaigns. This ensures that the public better understands the threat
posed by CWD and is more willing to comply with any new state actions involving baiting.

Alternative Strategies to Reduce the Using of Baiting and Feeding
Techniques

States who decide to enact measures short of complete baiting bans can still utilize non-
statutory measures to reduce the use of feeding and baiting techniques by the general public. One
of the most significant challenges facing state agencies in enacting new regulatory provisions
limiting or eliminating the using of baiting and feeding techniques is the public pushback which
may result from new robust policies.® Public information initiatives may play in important role in
assuring the success of any future state action restricting baiting practices. Such campaigns
should seek to promote ethical and sustainable hunting practices and emphasize the importance
of ensuring sustainable and disease-free cervid populations.

Additionally, states can promote alternative practices which foster suitable habitat for
cervid populations without creating the additional risk of unnatural congregation sites which
serve as transmission vectors. For example, state agencies can promote the creation of food plots,
which create less risk of disease transmission than a singular bait site. Additionally, creating and
maintaining suitable public lands for deer hunting may reduce the incentives for hunters to utilize
bait techniques on small private land tracts.

States should provide protocols for alternative methodologies to traditional baited camera
surveys for hunters and landowners who wish to survey cervid populations on their properties.
Many state regulatory provisions are specifically targeted at discouraging and eliminating the use
of baiting and feeding in the context of hunting, but this may leave open the possibility of
landowners using baiting and feeding techniques outside of the hunting season in order to attract

6 Broom, Brian, Deer Baiting Survey: "No Consensus", The Clarion-Ledger (Aug. 15, 2015) ((showing that 52% of
respondents favor hunting deer over supplemental feed, while only 37% are opposed)).
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and survey deer populations on the property.” These practices are likely to create the same level
of transmission risk, and states should act to ensure that their regulatory provisions appropriately
capture all baiting and feeding practices, whether for the direct purpose of hunting or otherwise.
Additionally, states should promote alternative measures for landowners who wish to conduct
population surveys on their properties.

By pursuing alternative measures to discourage and disincentivize the use of baiting and feeding
techniques, states with a lower risk of CWD-active cervid populations can pursue alternative
actions outside of complete prohibitions on baiting and feeding if such a course of action is
unrealistic at the time. However, it should be a primary concern to state agencies that should the
risk of CWD within the state become significant, that the agencies has the authority to prohibit
any practices which would further spread CWD or other diseases within the state’s cervid
populations.

Next Steps

Chronic Wasting Disease represents one of the most significant challenges to wildlife
conservation and management in our time. We therefore encourage state, provincial, territorial,
and federal government agencies to adopt and implement policies that will help to reduce the risk
of CWD transmission, such as those outlined in the AFWA CWD BMPs and the accompanying
Technical Report.

Towards that end, we encourage state agency biologists, veterinarians, and leadership to:

e Carefully review the material and information that has been presented in this
strategy document; and

e Compare the best practices outlined here and in the AFWA CWD BMP Technical
Report with the existing laws, regulations, and practices that currently govern
baiting and feeding practices within their state; and

e (ollaborate with the biologists, veterinarians, and leadership of adjoining or
neighboring states and Canadian provinces to work together to jointly review and
examine baiting and feeding regulations and laws on either side of political
boundaries; and

e Work collaboratively across political boundaries in order to make any adjustments
to laws and regulations that are deemed necessary in order to reduce the risk of
CWD transmission between states, provinces, and territories.

We also encourage the regional associations of state, provincial, territorial, and federal fish and
wildlife agencies to initiate and conduct their own regional reviews of baiting and feeding
legislation and regulations, with the goal of assisting the individual states towards achieving
consistency and comparability in management activities and approaches at broader regional
scales.

7 Supra note 2.
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National Strategy to Reduce the Spread of
CWD via Cervid Urine and Scent Products

A Report from the Association of Fish and Wildlife Agencies,
Washington, D.C., USA



Background and Purpose of this Document

Chronic Wasting Disease (CWD) is a 100% fatal, transmissible neurodegenerative disease of
deer, elk, moose, reindeer, and other species of the family Cervidae. Since its discovery in
Colorado in 1967, CWD has spread to at least 26 U.S. states, three Canadian provinces, South
Korea, Norway, and Sweden. In areas where CWD has become established, it has emerged as a
major threat, reducing the health of cervid populations and causing or exacerbating long-term
population declines in the affected species.

To assist state fish and wildlife agencies and partners in managing this disease, the Association
of Fish and Wildlife Agencies developed the first-ever set of Best Practices for the Prevention,
Surveillance, and Management of Chronic Wasting Disease in 2017-2018 (AFWA CWD
BMPs, available online at
https://www.fishwildlife.org/application/files/5215/3729/1805/AFWA_CWD_BMPS 12_Septe
mber 2018 FINAL.pdf). These BMPs are supported by an 111-page technical document that
provides additional information about each practice as well as citations to the relevant scientific
and technical literature (see:
https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical Report on C
WD_BMPs_FINAL.pdf)

The AFWA CWD BMPs identify a set of activities which are known or likely to increase the risk
of accelerating or exacerbating the spread of CWD within wild and/or captive cervid
populations. In particular, the use of cervid urine products by hunters creates a significant risk of
CWD infections through the introduction of CWD prions within urine into new environments.
Additionally, those activities that lead to large or unnatural concentrations of cervids, such the
use of both natural and synthetic scent attractants or lures, can also pose an elevated risk of CWD
transmission.

In September, 2018, the Directors of the Association of Fish and Wildlife Agencies endorsed the
AFWA CWD BMPs and asked the Association’s Fish and Wildlife Health Committee to develop
four new national strategies that would help state fish and wildlife agencies take steps to reduce
the risk of CWD transmission from 1) live animal transport, 2) carcass transport, 3) feeding and
baiting, and 4) the use of urine-based scent attractants.

The committee’s first step in considering these four topics was to identify mechanisms already in
place within state governments that can be utilized or adopted by managers in order to
implement strategic practices that will reduce the risk of CWD transmission. As discussed
briefly in the AFWA CWD BMP Technical Report, the individual states have already
implemented recommendations similar to or identical to those contained in the AFWA CWD
BMPs using a variety of available mechanisms, ranging from legislation and regulation in certain
states, to voluntary education and outreach measures that engage various user communities.


https://www.fishwildlife.org/application/files/5215/3729/1805/AFWA_CWD_BMPS_12_September_2018_FINAL.pdf
https://www.fishwildlife.org/application/files/5215/3729/1805/AFWA_CWD_BMPS_12_September_2018_FINAL.pdf
https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical_Report_on_CWD_BMPs_FINAL.pdf
https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical_Report_on_CWD_BMPs_FINAL.pdf

It is important to note that the available strategies and approaches for implementing particular
best practices are generally contingent on the particular political and legislative context of an
individual state. We recognize and explicitly state in the AFWA CWD BMP document and
Technical Report that the AFWA Best Practices are most definitely not intended to serve as “one
size fits all,” and that different practices may be appropriate in different states. In many cases,
multiple practices were explicitly identified in the AFWA CWD BMP Technical Report, all of
which will provide managers with some level of risk reduction, and some of which may be more
appropriate or feasible to implement under particular management and regulatory contexts.

At the request of the AFWA Fish and Wildlife Health Committee, AFWA’s staff attorney
conducted an initial review of the existing state laws and regulations regarding carcass transport,
live animal transport, feeding and baiting, and urine. From this review, it was clear that many
states have already taken significant steps in crafting laws and regulations designed to reduce the
use of cervid urine products as a viable transmission vector for CWD. This collective effort
represents the solid foundation of laws and regulations already developed by state governments,
with the goal of presenting a set of tools and approaches that would assist states in implementing
the AFWA CWD BMPs related to natural cervid urine and scent products.



Elements of the Strategy

This strategy includes three key components:

1) A statement of the current best practices for reducing risk of CWD transmission from
the use of urine and scent products, based on best-available current peer-reviewed science and
derived directly from the most recent edition of the AFWA Best Management Practices for the
Prevention, Surveillance, and Management of Chronic Wasting Disease and accompanying
Technical Report, as published on the AFWA website;

2) An analysis of current state legislation and regulations regarding the use of urine and
scent products, which discusses the variations of regulatory action which states have taken, and
how states can model their statutes and regulations to best comport with AFWA Best
Management Practices.

3) Sample or model language for state regulations on the use of urine and scent products,

Implementation of the strategic direction outlined in this document is entirely at the discretion of
individual states. This document is not intended to replace or supplant any existing law,
regulation, or other management directive of any individual state or group of states.



Background Information on Chronic Wasting Disease

What is CWD?

Chronic wasting disease (CWD) is a transmissible spongiform encephalopathy that infects North
American deer, elk, moose, and related species (Williams and Miller 2002). This type of
pathogen has been documented in mammalian species, including cattle, sheep, humans, and
members of the deer family (Cervidae or cervids). The consensus that has emerged from long-
term research dedicated to understanding TSEs indicates that prions are the causative agents of
all TSEs, including CWD. These prions are misfolded proteins that accumulate in the brainstem
and lymphatic tissue of infected animals and results in neurodegeneration and death. Despite
extensive development efforts, there are no vaccines or treatments, and no practical live animal
or food safety tests for CWD (Gillin and Mawdsley 2018).

Why does CWD matter?

The continued spread of CWD is posing serious threats to wildlife populations and the funds
available to manage and conserve wildlife. In states where CWD is established, it has emerged as
a major threat, reducing the health of cervid populations and causing long-term population
declines (Edmunds et al. 2016; De Vivo et al. 2017). Since its discovery in Colorado in 1967,
CWD has spread to at least 26 U.S. states, three Canadian provinces, South Korea, Norway, and
Sweden (Gillin and Mawdsley 2018). The introduction of CWD into novel free-ranging deer
herds has threatened the sustainability of our wildlife resources and conservation programs and
created concerns over the potential implications to human health.

Impacts of CWD:

Wildlife Resource and Hunting

e Chronic wasting disease slowly invades a population and reduces its resiliency. Herds
heavily infected with CWD are unable to sustain the combination of disease mortality
and hunter harvest (Williams and Miller 2002; Edmunds et al. 2016; De Vivo et al.
2017).

e In states where CWD is established, cervid herds have shown declines of up to 10% a
year (Edmunds et al. 2016; De Vivo et al. 2017).

e Once it is widely established, all efforts to eradicate CWD from free-ranging herds have
been unsuccessful (Williams and Miller 2002).

e CWD threatens a vibrant hunting community in the United States which provides
essential protein resources to many local communities; it is estimated that the nation’s



10.9 million white-tailed deer hunters annually harvest 350 million pounds of meat,
equating to 1.4 billion meals (Bishop 2010; Southwick Associates 2012).

e CWD also threatens local economies; deer hunting alone contributes an estimated $40
billion to the U. S. economy (Southwick Associates 2012).

Conservation Programs

e In the short term, CWD is causing reallocation of precious financial and staff-time
resources and can be widely disruptive to existing programs (Bishop 2010).

o In the longer term, diseases such as CWD pose a threat to the financial cornerstone of
fisheries and wildlife programs because sales of deer hunting licenses represent more
than 50% of annual revenue (Bishop 2010; Southwick Associates 2012).

Human Health

e There is no evidence to support transmission of CWD from wildlife to humans. However,
bovine spongiform encephalopathy, a disease with similar pathogenesis as CWD has
resulted in at least 224 people becoming infected with a deadly variant of Creutzfeldt-
Jakob disease (Ghani et al. 2000).

e Declining hunting participation has already been documented in states such as Wisconsin
because of perceived risk to human health (Bishop 2010).

e The Center for Disease Control and the World Health Organization has recommended
against consuming meat from animals infected with CWD (see:
https://www.cdc.gov/prions/cwd/index.html).
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A Review of Best Management Practices to Reduce or Minimize the Risk of

Chronic Wasting Disease Transmission from Cervid Urine Products Related to the

Introduction of Prions to the Environment

The following information is reprinted verbatim from the Technical Report on the AFWA CWD

BMPs, which is available for download at

https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical Report on_CW

D_BMPs_FINAL.pdf

Best Management Practice:

o Eliminate the sale and use of natural cervid urine-based products. Banning
urine-based products is the only practice that would completely reduee-eliminate the
risk of importing CWD via these products. This BMP would be most effective in
those states and provinces that do not have documented cases of CWD. A
comprehensive ban on sales and use would be the simplest and easiest regulation for
hunters to understand and agencies to enforce. It is strongly recommended that
agencies reach out to hunting groups prior to any ban to explain the risks associated
with natural deer urine products. The restriction will likely be opposed by captive
cervid operators and producers. Many archery and firearm hunters utilize scent lures
as a hunting tool where it is legal and will likely oppose any rule change.

Potential alternatives if a complete ban is not an option:

* Permit the sales and use of synthetic scent products. Fully synthetic scent products
would-beare a safe alternative relative to CWD risk. However, because there is no way to
differentiate synthetic products from natural urine, there weuld-is a risk of natural urine
being dispensed as a synthetic. Currently, labeling of urine scents is not uniform and it
may be difficult to ascertain the purity of the product. This creates challenges for users
and-alseand fer-agencies attempting to enforcement of urine restrictions.

* Permit only cervid urine products produced in-state/in-province/in-territory to
reduce the risk of importing contaminated product from an unknown source.
States/provinces permitting urine production should have rigorous regulation of live
cervids importation and active CWD surveillance brogramszhe regulatory frameworks

which would be needed to facilitate the use of such products may require significant
agency effort while only marginally reducing the potential risk of prion introduction.

* Allow import of natural urine-based products from states and provinces without
CWD detections. There is currently no agency oversight of the production, bottling,
distribution, or sale of urine-based products or mechanisms to provideing quality
assurance/quality control to ensure that these products are actually CWD-free. Similarly,
there are no existing mechanisms where-for agencies toeeuld recall CWD-contaminated

| Commented [LK1]: What are the risks of an in-jurisdiction

production system? Seems like the ones detailed
immediately below would apply to this option.



https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical_Report_on_CWD_BMPs_FINAL.pdf
https://www.fishwildlife.org/application/files/9615/3729/1513/AFWA_Technical_Report_on_CWD_BMPs_FINAL.pdf

products once ‘distributed\. Like in-state product restrictions, this alternative entails

significant regulatory framework to ensure proper monitoring and enforcement on behalf

of the agency and does little to effectively minimize the risk of prion introduction.
Therefore, this alternative is higher risk than a-cemplete-ban-other alternatives.

Supporting Strategies and Evidence

Prions have been detected in saliva, feces, blood, antler velvet, and urine (Angers et al.
2006, Angers et al. 2009, Haley et al. 2011, Henderson et al. 2015, Mathiason et al. 2006,
Plummer et 25 al. 2017). Infected deer may shed prions in their urine for months (or years) prior
to developing clinical signs and may shed thousands of infectious doses of prion over the course
of a shedding animal’s life (Henderson et al. 2015).

Despite federal, state, and local laws, regulations and other measures intended to prevent
the spread or reduce CWD prevalence, the disease continues to be identified in new areas,
including in captive cervid facilities certified as “low risk” through the USDA Herd Certification
Program (HCP) and the CFIA Voluntary Herd Certification Program (VHCP). More restrictive
CWD regulations on the sales and use of potentially infected materials are needed to stop actions
that could infect wild and captive cervid herds now and for future generations. Multiple states
and provinces have already implemented bans on natural cervid urine products (e.g., Alaska,
Arkansas, Arizona, New Mexico, Vermont, Virginia, Manitoba, Nova Scotia, Ontario, and
Yukon Territory). The Northeast Association of Fish and Wildlife Agencies passed a resolution
strongly encouraging all state and provincial fish and wildlife agencies to work diligently to ban
the use of natural-based cervid urine products (Adopted Nov. 1, 2017
http://www.neafwa.org/uploads/2/0/9/4/20948254/deer_urine 2017.pdf).

Urine sold commercially is collected from captive cervid facilities. Extensive movement
of animals between facilities, limited and delayed testing of animals, and shared equipment
between breeder herds and shooting herds make captive cervids a high risk for CWD (Maddison
et al. 2010). Nationally, CWD continues to be found in captive cervid facilities with 40 facilities
testing positive since 2012 in 9 states. Of the CWD positive facilities, 12 were shooter facilities
and 27 were breeder facilities; 18 of 27 had at least 5 years of monitoring (testing mortalities)
and 15 of 27 were enrolled in the USDA HCP. Urine products are frequently batched/combined
from multiple locations and distributed across the country via retail, internet, and catalog sales
(Nark 2017). Urine production and sales is not regulated by any agency, nor are there any testing
or marking requirements ef-for urine products. The Archery Trade Association Deer Protection
Program is modeled after the USDA HCP but has no regulatory authority to provide an adequate
prevention and distribution of contaminated urine products.

CWD prions are excreted in higher concentrations in saliva and feces than in urine
(Henderson et al. 2015, Plummer et al. 2017). Urine is often collected through a grate system,
which allows mixing of saliva and feces with the urine prior to filtering (Spitznagel 2012). This
mixing could increase the likelihood of CWD-infected urine with higher concentrations of prion
entering the scent market. There is currently no rapid, cost--effective test to determine i whether
collected urine contains prions (John et al. 2013). Therefore, although the risk of CWD
transmission by urine products or a single application of a urine product to a surface is relatively
low compared to movement of live cervids or carcasses, regulation of this industry is lacking

-| Commented [LK2]: Are there other (non-CWD-related)

cases of recreational products being recalled out of concern
for the health of a wildlife population? If so, it might be
interesting to include an example of a state or federal
natural resource agency working on its own or partnering
with some other consumer/regulatory agency to implement

\ | arecall.

{ Commented [BN3R2]: The closest allegory | can think of is

federal and state restrictions on lead-based ammunition,
but I'm not sure how relevant that framework would be
here. I’'m happy to explore this more thorough if you think it
may be useful.




with no known no “safe” dose of prion; exposure to one prion may be enough to cause infection
(Fryer and McLean 2011). Additionally, the repeated application of urine scents to a defined
surface (same tree for instance) or in the same area over time by an archery or rifle hunter
produces increased risk because the multiple applications may be increasing the loading or
infective dose at the attraction 26 site by a susceptible ungulate. The environmental persistence
of the applied prions could well serve as the point source of an infection outbreak.

Prions readily bind to soil minerals where they remain infectious (Johnson et al. 2006). If
cervid urine containing prions is put on the landscape by deer hunters (e.g., in a scrape or other
area used by cervids), prions may bind to soil and contaminate that location for years or decades.
Models have demonstrated that risk of CWD transmission from the environment increases over
time as prions accumulate (Almberg et al. 2011). Repeated applications of deer urine at the same
place over time could potentially build a reservoir of prions, increasing the likelihood of
transmission (Mathiason et al. 2009). Plants are capable of binding prions on leaves and taking
up prions into their tissues; those prions remain infectious (Pritzkow et al. 2015) although the
uptake or effect in wild deer is unknown. Cervids attracted to scent location could potentially
ingest prions in plants or soil and become infected.

In addition to the risks associated with the product itself, cervid urine placed by humans
serves as another unnatural attractant to artificially congregate animals. In areas where CWD is
present, urine may facilitate disease transmission to healthy animals, much like supplemental
feeding or baiting.

State agencies that have attempted to or have implemented bans on natural urine products
have experienced variable levels of negative feedback from hunters. However, some surveys
suggest that hunters may be open to restrictions on the use of these products. Nationally, 82% of
hunters surveyed from the National Deer Alliance have used natural urine products in the past,
but despite having a history with these products, 80% still supported a ban to prevent CWD
introduction (n=516, Schuler, personal communication). Synthetic urine products represent over
20% of the current market so safer alternative product is available although testing and
regulation of the product and industry does not currently exist.
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State Diversity on the Regulation Cervid Urine Products

As of the time of writing, 38 states currently allow at least some use of natural deer urine as an
attractant by hunters.

States whieh-that currently permit the use of natural cervid urine and scent products include:
Washington, California, Montana, Wyoming, Nevada, Utah, Colorado, South Dakota, Nebraska,
Kansas, Oklahoma, Texas, lowa, Missouri, Wisconsin, Illinois, Indiana, Ohio, Kentucky, North
Carolina, Georgia, Florida, Alabama, Mississippi, West Virginia, Maryland, Delaware, New
Jersey, Connecticut, Maine, Pennsylvania, New Y ork, Massachusetts, and New Hampshire.

Some states have chosen to limit the use of these products in areas with active CWD outbreaks.
Michigan, Minnesota and North Dakota limit the use of natural urine products in areas with a
prevalence of CWD.

The following states do not allow the use of natural scents and urines: Alaska, South Carolina,
Idaho, Arizona, New Mexico, Oregon, Arkansas, Louisiana, Tennessee, Virginia, Vermont and

Rhode Island.

On the next page, a map of the distribution of state laws governing the use of natural scents and
urines is followed by a map showing current CWD-active counties in the United States.
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Model Language for Regulating Cervid Urine Products

In order to reduce the spread of CWD caused by-both by CWD prions being introduced into a
previously CWD-free environment, and threugh-by the unnatural congregation of wild cervids
eaused-bythrough the use of urine and natural scent lures, states should consider adopting
statutory and regulatory provisions which-alignconsistent with AFWA’s Best Management
Practices.

The following is a model regulatory provision which would prohibit the use of any
natural cervid urine or scent product in any hunting or surveillance context. This provision
should be considered by states seeking to adopt the AFWA’s Best Management Practices and
reduce the possibility of CWD prions being introduced into the environment and transmitted to
previously CWD-free cervid populations.

The [AGENCY] finds that, in order to protect the health of cervids in [STATE], it is necessary to
prohibit the use of cervid urine, blood, glands, gland oil, feces, or other bodily fluids for the
purpose of taking or attempting to take any cervids within [STATE].

1) Restricted and Permitted Uses of cervid urine, blood, glands, gland oil, feces, or other
bodily fluids.

a.  No person shall possess while hunting or use, for the purposes of taking or
attempting to take, attracting, surveillance or scouting deer; any product that
contains or purports to contain any cervid urine, blood, gland oil, feces, or other
bodily fluids.

Adopted from Vt. Admin. Code 16-4-128:14.0

In determining the extent of regulation over natural urine and scent products, states will
likely be forced to choose whether to allow the use of synthetic urine and scent products or to
prohibit the use of synthetic products in addition to natural urine and scent products. Many states
whe-that have prohibited natural cervid urine and scent products have chosen to permit the
continued use of synthetic products, but this decision may still risk the unnatural congregation of
cervids in the wild leading to an increased potential of CWD transmission between animals.

States whoe-that do not wish to ban the use of natural cervid urine and other scent products
entirely may choose to take action to permitting only cervid urine products produced in-state/in-
province/in-territory from certified CWD-free facilities in order to reduce the risk of importing
contaminated product from an unknown source or introducing CWD prions into the environment
from captive cervid populations. States will likely need to set their own requirements for
certifying which products or facilities may be approved within the state/province/territory, but
the following regulatory provision would prohibit the use of any natural urine or scent products
not certified by the relevant state agency:
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1) No person shall possess while hunting or use, for the purposes of taking or attempting to
take, attracting, surveillance or scouting deer; any product not approved for use by

[STATE AGENCY] which contains or purports to contain any cervid urine, blood, gland
oil, feces, or other bodily fluids.

Finally, states may elect to allow for the importation of natural urine-based products from
other states and provinces without CWD detections. There is currently no agency oversight of
the production, bottling, distribution, or sale of urine-based products or mechanisms providing
quality assurance/quality control to ensure that these products are actually CWD-free. Similarly,
there are no existing mechanisms where agencies could recall CWD-contaminated products once
distributed. Therefore, this alternative is higher-risk than either a complete ban or additional
limitations discussed above. The risks posed by both efforts to regulate natural urine products
both internally produced and imported are detailed more thoroughly below.

The extent to which individual states will choose to regulate cervid urine and scent
products will inevitably vary based on the state’s specific circumstances. For example, states
with current CWD-active cervid populations will likely need to enact stricter regulatory
measures over urine and scent products to reduce the risk of both additional CWD prions being
introduced to the environment and the creation of new transmission vectors through an unnatural
congregations of wild cervids created by the use of these products. States without documented
CWD-active populations may choose to prohibit only the use of natural products while
permitting the use of synthetic urine products, thereby eliminating the risk of introducing CWD
prions into the environment.
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Risks of Permitting Natural Scent Products Under a Model Regulatory
Framework

A

States and Provinces that elect to allow the use of those natural cervid scent or urine
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products which satisfy that jurisdiction’s regulatory requirements may create additional agency
burdens while only marginally decreasing the risk of introduction of CWD prions into the
environment. Specifically, attempts to facilitate the production and use of products in compliance
with model regulations would first require the state to create and enact a regulatory framework
whieh-governing the production, sale, and use of such products. Both in-jurisdiction regulatory
frameworks and those that permit the importation of scent or urine products would constitute
novel efforts to regulate such products and would not benefit from modeling their framework and
enforcement system after established regulatory efforts, as none currently exist.

States and Provinces seeking to craft a regulatory model permitting the production, sale,
and use of these products only within the jurisdiction of the state, while perhaps limiting
exposure to imported products containing CWD prions, would still be tasked with crafting and
implementing both a regulatory framework that producers, businesses, and hunters could comply
with, but additionally with creating monitoring and enforcement mechanisms to ensure
compliance with any regulations. Indeed, monitoring the production and sale of these products
successfully would likely require significant effort on the part of state agencies. Moreover,
monitoring the use of only those products produced in-state and in conformity with established
guidelines creates another layer of difficulty, as it may be difficult for both hunters and law
enforcement to understand and distinguish between conforming and non-conforming products.

States electing to only permit the use and sale of synthetic products would avoid the significant
burdens inherent tein permitting the use of some natural scent products, while likely creating a

greater reduction in the risk of introduction of CWD prions into the environment.

17

‘[ Formatted: Font: (Default) Times New Roman, 12 pt




Finally, states and provinces electing theto permit natural cervid scent products produced
outside the state would, like states permitting only in-state product use, need to establish
significant and model regulatory and enforcement frameworks. Additionally, these states would
have even greater difficulty ensuring compliance with any regulations crafted to ensure no CWD
prions were present in permitted products as any access or control over out-of-state producers
would be significantly limited. Like the in-jurisdiction option, this option appears to create

significant costs and burdens on agencies while only marginally decreasing risk of prion

introduction.
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Next Steps

Chronic Wasting Disease represents one of the most significant challenges to wildlife
conservation and management in our time. We therefore encourage state, provincial, territorial,
and federal government agencies to adopt and implement policies that will help to reduce the risk
of CWD transmission, such as those outlined in the AFWA CWD BMPs and the accompanying
Technical Report.

Towards that end, we encourage state agency biologists, veterinarians, and leadership to:

e Carefully review the material and information that has been presented in this
strategy document; and

o Compare the best practices outlined here and in the AFWA CWD BMP Technical
Report with the existing laws, regulations, and practices that currently govern the
use of cervid urine and scent products within their state; and

e Collaborate with the biologists, veterinarians, and leadership of adjoining or
neighboring states and Canadian provinces to work together to jointly review and
examine the regulations and laws on either side of political boundaries; and

o  Work collaboratively across political boundaries in order to make any adjustments
to laws and regulations that are deemed necessary in order to reduce the risk of
CWD transmission between states, provinces, and territories.

We also encourage the regional associations of state, provincial, territorial, and federal fish and
wildlife agencies to initiate and conduct their own regional reviews of legislation and
regulations, with the goal of assisting the individual states towards achieving consistency and
comparability in management activities and approaches at broader regional scales.
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