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       Subcommit t ee on Wat er  
        Chair : Chris Cant rell (AZ) 
    Vice-Chair : Jon Sjöberg (NV) 

  
March 5 t h, 20 19 

8 :0 0  am t o 10 :0 0  am  
Governor 's Square 10  

 
 
Proposed Agenda: 
 
8 :0 0  AM Call to Order and Int roduct ions   Chris Cantrell, AZ 
Review Agenda/Approval of Minutes  
f rom September 2018 Meet ing - Approved 
 
8 :15  AM Announce New Chairman and Transit ion       Chris Cantrell, AZ/Jason 
Olive, AR  
 
8 :20  AM Fish and Wildlife Coordinat ion Act  Survey               Chris Cantrell, AZ 
- Google document  available on survey (https://www.surveymonkey.com/r/V72G6HN) 
- Passed in 1934 – 1946 – 1958 
- Impounded, diverted, channel deepened or modif ied by Federal agency or 
permit ted  
- Major water developments 
- Federal – 404 Permit  – Deny or condit ion recommendat ions 
- Case law if  compliance with NEPA then done with FWCA 
- Survey   
o Ade quate  consultat ion – to s ta te  t rus t  spe cie s  
o Are  re com m e ndat ions  give n e qual cons ide ra t ion 
o Aware  – 17 of 19  s ta te s  
o NEP A and FWCA – 15  of 19  s ta te s  
o Fe de ra l lice ns ing or cons t ruct ion – 18  of 19  s ta te s  
o NEP A EA or EIS P roce s s  – 18  of 19  s ta te s  
o Type s  
▪ FERC – 12 s tate s  
▪ AOE – 7 s ta te s  
▪ Ope rat ion of P roje ct  – 4  s ta te s  
▪ BUCREC – 3  
▪ Re ope ra t ion of proje ct  – 3  

https://www.surveymonkey.com/r/V72G6HN
https://www.surveymonkey.com/r/V72G6HN
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o Inte ract ion 
▪ Re port  – 3 0 % 
▪ EA – 3 0 % 
▪ EIS – 3 0 % 
▪ Com m e nt  only on EA – 6 0 % 
o Quality of inte ract ion 
▪ Ve ry Good – FERC  
o Re port  – 8 2% no re port  
o Trans fe r of funding – 9 5 % no 
o State  input  give n e qual cons ide ra t ion – 6 6 % Ye s  
o Am e nde d ne e de d on re spons ibility – 71% Ye s  
o More  info – 8 5 % Ye s  
- Runs  the  gam ut  across  s ta te s  
- Equal cons ide ra t ion issue s  with ve rifica t ion, be ing subje ct ive , flood cont rol 
e xe m pte d, ACOE re cre a t ional fish are  only e conom ic not  unde r Act , and USBR 
m odifica t ions  e xe m pte d 
- Re authorize  with following 
o Equal cons ide ra t ion language  im prove m e nt  
o Re quire  subs tant ia t ing re port  – Would be  a  support ing re port  
▪ Exam ple s  of such re port s  to  show good coordinat ion and case  s tudie s  
- Opportunit ie s  with infras t ructure  and m aybe  re authoriza t ion 
- Is sue s   
o USCOE is  e xpre s s ing authority ove r s ta te  fish and wildlife  re source s  in S. MS 
Rive r Bas in 
o Tre at ing s ta te s  as  anothe r s take holde r and not  a  sove re ign gove rnm e nt  
- Re ce nt  lands  bill pas sage  – Am e nde d FWCA on AIS on fe de ra l lands  but  othe r 
addit ions  difficult  
o Ne e d case  his torie s  and spe cific  e xam ple s  
▪ AZ – Colorado Rive r 
o Init ia l invas ive  de finit ion include d s ta te , t riba l and local gove rnm e nts  – Was  not  
include d in fina l bill 
o Ne e d an invas ive  de finit ion 
- Re cre at ion fish and wildlife  value s  – USCOE – Non-nat ive  fish are  not  wildlife  
and invas ive  spe cie s .  Econom ic value  only not  to  be  include d in FWCA. 
o Te m porary re s t ra ining orde r – Fish los s  vs . NEP A cos t  a  de ciding factor 
- No s tandard for coordinat ion 
o Som e  good e xample s  – BPA is  the  gold s tar 
o P rior to  19 9 5  – Good one s  in AZ Gle n Canyon 
o P roce ss  has  de cline d ove r t im e  was  obse rve d 
- Uncle ar why 3 1 s ta te s  did not  re spond and som e  are  like ly not  aware  of FWCA 
o Lack of re sponse  could be  is sue s  with making surve y a  priority 
o Staff turnove r is  a  cle ar is sue  with young s taff unt ra ine d in are a 
o Many re sponse s  we re  FERC re la te d and the re  are  support ing act s  
▪ Slow proce s se s  
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o Re vie ws  m ore  fragme nte d 
o Like ly ne e d t ra ining in FWCA – Ke y tool in it s  infancy 
▪ AFS could sponsor t ra ining a t  Annual Me e t ing  
▪ NCTC s tanding clas s  
▪ We binar tha t  is  s tore d 
▪ Succe ss ion planning ne e d pointe d out  
- Utah – Be ne fit s  to popula t ion growth outwe igh fish and wildlife  be ne fit s  
o Looking to  ge t  support  for purchas ing wate r 
- Le gis la t ion to  show e le ct ric  bills  having fish and wildlife  m it iga t ion in the ir bills  
to  m ove  de ve lopm e nt  inte re s t s  forward a t  fish and wildlife  e xpe nse  – Did not  pas s  
- Re port  in progre s s  (Dave  We e dm an, AZ) and could be  provide d to  FWRPC and 
Fe de ra l age ncie s  
- Opportunit ie s  
o Re port  to  he lp FWCA language  
▪ Good consulta t ion e xam ple s  and s tandards  
▪ Effe ct ive  pract ice s  e ducat ion m ate ria ls  
o Educat ion  
▪ Ne e d to have  s im ilar t ra ining for FERC 
▪ Who to ca ll on FWCA and FERC is sue s  
▪ Would like  addit ional s ta te s  to provide  input  for fina l Se pte mbe r re port . 
- Re port  out  this  we e k on s ta te s  tha t  have  a lre ady part icipate d, and de ta ile d 
analys is  in Se pte m be r 
 
8:50  AM Importance of  State Authority under CWA Sect ion 401 Ward Scot t , 
WGA 
 
- WGA – Policy resolut ions and collect ive act ion 
o Water management  in the West 
o Water Quality in the West  
o Building a st ronger state-fed relat ionship 
▪ New webpage on issue on WGA 
- Public comments do not  equal consultat ion 
o Partners not  a stakeholder – Comments into the abyss of the federal black hole 
o Federalism concerns are being ignored 
- Final state authority, major water quality, intent  of  Congress 
- Hiring abuses f rom administ rat ion 
o From two projects – upheld in courts 
- Widely used 
o FERC, natural gas pipelines, coal export  ports, NPDES, dredge and f ill 
- Broad interpretat ion 
- States are primary responsible party 
- Requires state cert if icat ion of  any federal license or permit  
o Delegated f rom Congress 
o States get  judicial deference 
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o Com m e rce  clause  doe s  not  apply he re  
- Choice s  
o Ce rt ifica t ion 
o De nia l 
o Ce rt ifica t ion with s tate -im pose d condit ions  
o Waive r of s ta te  authority  
- His toric  Is sue s  
o Tim e line  – De te rm ine d by fe de ra l age ncy – Usually 1 ye ar 
▪ Whe n doe s  t im e line  s tart  
● De te rm inat ion of comple te ne ss  
o P ract ice  of withdraw and re file  case  
▪ DC circuit  has  ca lle d que s t ions  into pract ice  – Hoopa Valle y Case  
● FERC m ay not  inte rve ne  but  Ore gon m ay do so 
▪ Indus t ry wants  it  pre se rve d as  it  is  the ir s afe ty value  
o Scope  
▪ Ne xus  to  wate r quality 
▪ Discharge  vs . act ivity – Whole  act ivity analys is  
▪ Appropria te  re quire me nts  of s ta te  law 
- Is sue s  
o “Act” de finit ion 
o Re que s t  for ce rt ificat ion 
o Re asonable  am ount  of t im e  
o Se ct ion 4 0 1(d) – State  law is sue s  – USEPA is  fina l authority 
- USEP A Act ions  
o Handbook 20 10  
▪ Accom pany with comple te  applica t ion 
▪ Including fe de ra l lice nse  too 
▪ Scope  – Broad to wate r quality and not  spe cifica lly to a  discharge  
o 19 9 1 Le t te r 
▪ FERC – Wante d it  lim ite d and EPA indica te d it  is  a ll a re as  influe nce d 
- Re ce nt  is sue s  
o Attacking s ta te s  
▪ State s  do not  is sue  pe rm it s  within t im e fram e s  
▪ Gas  Indus t ry - State s  hijacking pe rm it t ing proce s s  on gas  pipe line s  
▪ Disse rvice  to  coope rat ive  fe de ra lism 
o Se nate  le t t e r – Octobe r 20 18  
▪ Se le ct  num be r of s ta te s  are  hijacking proce s s  
▪ Re write  EPA handbook 
▪ Whe n s ta te s  re ce ive  applica t ion 
- Re ce nt  Act ions  
o P ote nt ia l Exe cut ive  Office  
o USEP A Handbook re vis ion 
o USACOE policy guidance  – Cons t ra in t im e line  to  6 0  days  im m e dia te ly upon 
re ce ipt  
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- WGA have  se nt  in le t te rs  
o Coalit ion of Associa t ions  of Sta te  Officia ls  which is  incre as ing in s t re ngth 
o State s  le ft  out  of conve rsa t ion and force  way in 
o Congre s s  and USEP A – Oppos ing change s   
▪ State  consulta t ion on change s  
- P roce ss  im prove m e nts  
o Early, m e aningful and ongoing consulta t ion is  appropriate  m e asure  
▪ Fe de ra l - Tribal consulta t ion is  a  good e xample  
o P re se rvat ion of s ta te  authority and coope ra t ive  fe de ra lism 
o Tim e line s  for re vie w and authority 
o Incre ase  e arly coordinat ion and com municat ion 
o Scope  of s tate  re vie w 
o Data  and s taffing 
- Each Fe de ra l De partm e nt  is  suppose d to have  a Fe de ra lism  Coordinator 
- Com m it te e  Act ion on Se ct ion 4 0 1(a) – Ge t  a  copy from De vin and contact   
o Draft  white  pape r we nt  out  to  Fish Chie fs  in De ce m be r a long with othe r 
inform at ion 
▪ Divide  into background and curre nt  s ta tus  
o No fe e dback on brie f was  re ce ive d 
o Looking for inform at ion from  othe r s tate s  
o Most  s tate s  are  going to  com m e nt  in som e  way 
▪ Many t rying to coordinate  with s is te r age ncie s  
o Working group with re gional e m phas is  
- OUTSTANDING ACTION ITEM- pos t  fina l draft  of 4 0 1 White  P ape r on SOW 
page  on AFWA we bs ite  
 
9:15  AM AFWA Government  Af fairs Update  Devin DeMario, AFWA/All 
- Many ef forts in past  to limit  state authority 
- Hydropower  
o Murkowski st ill is interested in a comprehensive bill 
▪ A lot  on state role, deadlines and data needs 
▪ Likely coming back with Act  47 on lands being past  
▪ FERC bill was put  in 
● Does not  limit  t imelines 
● Resources to FERC to process applicat ions quicker 
- Appropriat ions 
o Resolut ion 31 – Level or slight ly increased 
▪ USGS – Language was changed – Interstate Council on Water Policy needs to 
be coordinated with 
● Transboundary rivers 
● Gages  
o Annual ask on gages has not  been made yet  and needs follow up 
● Toxicology on groundwater – PFAS 
▪ USEPA 
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● Wate r s e nse  - Le ve l 
● Cle an wate rshe ds  surve y - $5 0 0 K 
▪ BOR 
- WRDA 
o P asse d las t  s e s s ion 
o Eve ry two ye ars   
o Working group inte re s t  is  be ing re que s te d 
▪ Re que s t ing our input  on our ne e ds  
o Dire ct ion to  USACOE has  dire ct ion to  de ve lop re gional re se arch s ta t ions  
o Wate rcraft  inspe ct ion and de contam inat ion s ta t ions  
- Re gula tory St re amlining/WOTUS 
o Re pe al and re place  rule  
▪ Re place m e nt  of rule  has  be e n se nt  to  us  
o Hard to de al with a t  AFWA 
▪ Broad range  of vie ws  on fe de ra l authority on wate r re gula t ion 
▪ Conduit  of inform at ion on is sue  and proce s s  
▪ Fe w com m e nts  submit te d – Fish and wildlife  is  important  not ing the  provis ions  
in CWA 
▪ Sufficie nt  am ounts  of cle an wate r for fish and wildlife  is  the  ne e d and goal  
● De finit ion ne e ds  s ta te d for s ta te s  
o Rule  in front  of us  
▪ How is  our s ta te  working on this  rule  – Double  che ck 
▪ Call for e ach s ta te  to  de ve lop the ir own datase t s  
▪ Som e  work has  be e n done  to  e xam ine  how the  affe ct s  acros s  the  nat ion – ELI 
has  inform at ion 
▪ Im m e dia te  imple m e nta t ion is  a  big is sue  
▪ 23  s ta te s  are  unde r the  old rule  
▪ Fe de ra lism  e ffe ct  ne e ds  to  be  com m e nte d on it  
▪ TX – AFWA going to  com m e nt  re sponse  
● What  doe s  it  m e an to wate rs  t ake n away with this  rule  
▪ Com m e nt  pe riod is  too short  and WGA and AFWA are  re que s t ing m ore  t im e  
● Effe ct s  ne e d to highlighte d 
▪ Type s  of da ta ne e de d should be  indica te d 
o AFWA Le t te r is sue s  
▪ Cle an and sufficie nt  am ounts  of wate r for fish and wildlife  
▪ Data  and t im e  ne e ds  for m e aningful input  and what  is  jurisdict ional or not  
● Em phe m e ral and inte rm it te nt  wate rs  a t  risk 
● P ilot  a re as  could be  a  way to de ve lop an adapt ive  m anage m e nt  s t ra te gy 
● Cle ar is sue s  with funding for im proving NHD+ HiRe solut ion cove rage  (a ll 5 0  
s ta te s  and gaging) for providing long-te rm  gage  cove rage  and be t te r ungage d s ite  
e s t im ate s  by USGS – crit ica l to  WOTUS as se s sm e nts  and for habita t  as se s sm e nts  
and conse rvat ion act ions  (cove re d in pas t  AFWA EP A and USGS le t te rs  on sam e  
subje ct  m at te r) 
o Im plica t ions  on WOTUS are  large  
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o USGS has  de fine d wate rs  without  ground t ruthing  
● Ne w rule  wants  an owne r to  de te rm ine  jurisdict ional s ta tus  without  a  
consultant  and unlike ly to  happe n without  da ta 
o Re gula tory cons is te ncy 
▪ AFS pape r can be  include d in comm e nts  
▪ Is sue s  with coordinat ing com m e nts  with othe r e nt it ie s  such as  DEQs  
o KC EP A Me e t ing 
▪ Range  of e nt it ie s  we re  a t  the  m e e t ing  
▪ Large  cont inge nt  of e nvironm e nta l groups  we re  a t  m e e t ing 
▪ Good balance  be twe e n de ve lopm e nt  and scie nce  
▪ Co-re gula tors  m e e t ing 
● KS was  in favor of ne w rule  
● If e m phe ra l s t re am s are  im pounde d, cre a te  an inte rm it te nt  s t re am  which would 
be  jurisdict ional 
● Dike  and le ve e s  s top jurisdict ion 
▪ Maybe  som e  variance  by re gion we re  re corde d 
o Ite m s  to AFWA – De vin by the  22 nd 
o Adds  a  burde n to  the  s ta te s  as  all of the se  othe r wate rs  are  going the ir proble m  
and funds  will not  be  the re  to  re gula te  
▪ Sim ilar is sue s  with Se ct ion 4 0 4  
o Flyway Councils  have  se nt  in le t t e rs  – MS Flyway has  for sure  
- Infras t ructure  and Transporta t ion 
o P ackage  is  wante d to  be  pas se d by June  in House  
o Sim ilar provis ions  to  WRDA 
o Make  sure  tha t  fish and wildlife  conce rns  are  incorpora te d 
▪ P rope rly s ize d culve rts  
 
9:45  AM Discuss SOW Priorit ies and Operat ions Jason Olive, AR/Jon Sjöberg, NV 
○ Te le confe re nce s  with com m it te e  – infras t ructure  bill, wate r sm art  
■ Vide o confe re ncing will be  done  – Zoom  was  sugge s te d 
■ Have  the m  be fore  and afte r ca lls   
■ Fish and Wildlife  He alth has  such ca lls  ahe ad of m e e t ing 
○ Subcom m it te e  Me mbe rship  
■ Ask othe r com m it te e s  for the ir input  and part icipa t ion 
■ Could be  ope n to anyone  but  may ne e d Dire ctor  
■ Se lf s e le cte d base d on inte re s t  to  date  
○ Task lis t  da te  ne e ds  to  be  change d 
○ OUTSTANDING ACTION ITEM- P as t  m e e t ing note s  should be  pos te d on the  
we bs ite  
■ P assword prote cte d are as  are  be ing de ve lope d 
○ CHAT, AFS, WaDE, and NFHP Coordinat ion of da tabase s– Gary Whe lan offe re d 
to  re ach out  to  ide nt ify le ads  and e s tablish plan to im prove  coordinat ion 
   
9:55  AM Me e t ing Wrap/Adjourn     Jason Olive, AR 
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